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1800 pound steam pressure for 
an installation which will be the 
largest high pressure steam 


























plant in the world. 


700 percent rating—carried on 

a unit comprising a Ladd Boiler, 

C-E Fin Furnace, C-E Air Pre- 

heater and Lopulco Pulverized 
Fuel System. 


660,000 pounds of steam per 
hour from one unit—and, work 








in progress on three units each 
capable of delivering 800,000 
pounds of steam per hour. 


™~ these are outstanding accomplishments 


5 po ability to offer to Industry a meet exactly the individual plant 

service which is not available else- | need—comprising boiler, stoker or 

where—is responsible for these strik- pulverized fuel equipment, furnace, 

ing accomplishments. superheater and air preheater— | 
are sold under Qne Contract, One 

Complete fuel burning and steam gen- Responsibility and one set of 

erating units of coordinated design to guarantees. 


Our General Condensed Catalog briefly describes 
Combustion Engineering Corporation equipment. 
May we send you a copy? 


COMBUSTION ENGINEERING CORPORATION 
International Combustion Building 200 Madison Ave.. New York 
A Subsidiary of 
INTERNATIONAL COMBUSTION ENGINEERING CORPORATION 


COMBUSTION ENGINEERING 
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This monogram appears 
on the huge motors which 
drive the SS. Virginia 
—at a remarkably low 
fuel cost—less, in fact, 
than the canal tolls. In 
homes and factories, as 
well as on ships, the G-E 
monogram identifies the 
. accepted standard of elec- 
trical dependability. 
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ELECTRICAL| 


moves out to sea 
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B heevg launching of the Electric Ship 
Virginia, sister ship of the Cali- 
fornia, adds one more great liner to 
the growing fleet of all electric passen- 
ger vessels. The Virginia and California 
are now in service on the Panama- 
Pacific Line of the International Mer- 
cantile Marine. 


These ships are driven by electric 
motors; lighted, heated, and cooled 
by electricity; electricity mans the 
winches, bakes the bread, polishes the 
silver—surrounds the passengers with 
every luxury of a modern hotel. 


GENERAL ELECTRIC 









VotumE Ili 





NSO OI IOI III OI I OO OO OO OOS, 


Henry C. SPURR 


FRANCIS X. WELCH 
Contributing Editor 


KENDALL BANNING 
Editor Editorial Director 


ELLSWORTH NICHOLS 
Associate Editor 
M. M. STouT 
Assistant Editor 


Public Utilities 
Fortnightly 


& 


Utilities Almanac aoe 
Hon. Otto Bock oa wie 
The Public Utilities and the Public. 
The Growing Power of State Commissions. 


Dangers of Rate-Cutting Promises by Proposed 
Competitors. 


Guarding the Fuel Supply for Motor Transportation. 


Electric Light Customers Need Not Pay for Steam Heat. 
Competition Does Not Always Benefit the Public. 
Commissions’ Authority Over Water Taxis. 

When the Utility Customer Is a Bad Risk. 


When the Utility Customer Won’t Pay His Bills. 
This New Business of Aerial Transportation___.. 


veitintiichd 7, 1929 


(F rontis ‘ispiece) 


Commissions Cannot Regulate Proceeds of Sales, 
When a Deposit for Long-Distance Service Is Justified 
Computing a Rate on the Basis of Original Cost. 
The “Load Factor” in Determining Water Rates. 
The Low Costs of Law-Suits that Are Not Instituted. 
Color Schemes Are Subject to Commission Rules. 
What a Gas Service Is “Reasonably Worth.” 
Secrecy of Telegrams That Are Telephoned. 


Henry C. Spurr 


Prof. Jens P. Jensen 


Remarkable Remarks ___- ; 
Why the Activities of the Colorado 

Commission Are Growing__. 
Utility Rates Are Not Based Upon ‘Capitalization. 
The Chairman of the Colorado Commission; Otto Bock. 
When the Lack of a Telegraph Made a Fortune.___.4. H7. Morton... 
Credit: What the Commissions Have and Have Not Done 

to Help the Street Railways Establish It Simon J. Block. 
The March of Events 
Public Utilities Reports 


_John W. Flintham 








+4 
PUBLIC UTILITIES REPORTS, INC., PUBLISHERS 


Pustic Utitities FortNiGHTLY; a magazine dealing with the problems of utility regulation 
and allied topics, including the official decisions of the State Commissions and courts; endorsed 
by the National Associations of the Utility Industry and by the National Association of Railroad 
and Utilities Commissioners, and supported in part by those conducting public utility service, 
manufacturers, bankers, accountants and other users of the publication. Published every other 
Thursday; 75 cents a copy; $15.00 a year; with bound volumes and Annual Digest, $32.50 a 
year. Editorial and advertising office, Munsey Building, Washington, D. C., circulation office, 
Duffy-Powers Building, Rochester, N. Y. Entered as second-class matter April 29, 1915, at 
the Post Office at Rochester, N. Y., under the Act of March 3, 1879. 


Copyright, 1929, by Public Utilities Reports, Inc. 
Printed in U. §. A. 


IV 














February 7, 1929 Public Utilities Fortnightly 











PIONEERS 
’ | ate IN 

: is PUBLIC 
SERVICE 


Pioneers In 


Public Service 


HE founder of this company, as a young 

engineer, worked on the construction of 
the first steam-driven electric light system 
in America. That was in 1882. 








Many years of creative association with the 


Justified ’ electrical and other utility industries provide 
st. | the unpurchasable experience guiding the 
vd | , =| operations of the Byllesby organization. 

s. H le ‘| It is natural that the public utility proper- 


ties under Byllesby direction show records 
of unusual success, and the securities offered 
by this organization have fully warranted 
the confidence of over 200,000 investors. 


“Scope and Service”, our new booklet giving a 
description and historical sketch of the Byllesby 
organization, now responsible for public service 
in more than 1,000 communities, will be sent 
upon request. Ask for booklet E H-337- 





H. M. Byllesby & Co. 


Investment Securities 
231 South La Salle Street, Chicago 


NEW YORK BOSTON PHILADELPHIA PROVIDENCE 
DETROIT MINNEAPOLIS ST PAUL KANSAS CITY 


Investments Backed by Successful Engineering- Management 








































Pages with the Editor 





Just before the Editor went to press 
with this issue of the magazine (and 
before he could assemble the complete 
records of the proceedings), he had the 
privilege of appearing at a hearing of 
the Federal Trade Commission in 
Washington. 

* * 
THE experience was both novel and 
illuminating—novel because it was the 
first time that the Editor has conferred 
with the gentlemen of the Commission, 
and illuminating because it revealed 
something of the methods and pur- 
poses of the inquisitorial body which 
they constitute, in its investigation of 
our public utility problems. 

* * 
Tue hearing gave the Editor the op- 
portunity, of which he was glad to take 
advantage, of making an official record 
for the permanent archives of Uncle 
Sam, of the accomplishments, policies 
and plans of Pusriic Urtiities Fort- 
NIGHTLY. It also gave the Commission 
the opportunity of revealing something 
about its distinguished self. 

* * 
Anp some of this information, as 
educed at the hearing, is of such an 
interesting nature that the Editor be- 
lieves that he really ought to share it 
with his readers. 

* * 


which 





He will do so in the next issue 
will be published February 21st. 
* * 


THE inspired outburst of our esteemed 
contemporary, the New York World, 
against the Commission plan of regula- 
tion in general, and the activities of the 
New York Public Service Commission 
in particular, which is charged with 
swamping the rate-payer under a flood 
of court proceedings and consequent 
delays, brings to mind the composition 
on “Pins,” written by a small boy. 





“Pins,” he observed, “save a lot of 
lives by people not swallowing them.” 


* o 


THE analogy is not far-fetched. The 
enormous economies both to the utilities 
and to their customers, that the New 
York Commission has brought about 
through ifs successful efforts in avoid- 
ing litigation is a matter of record. 


* * 


THE essay on pins might be aptly para- 
phrased: “Law suits save a lot of 
money by people not bringing them.” 


* * 


One of the compensations of an Editor 
is the personal contact that he makes 
with his readers. It is particularly 
enjoyable to greet a reader who brings 


a bouquet. 
* * 


Amonc the bouquets to reach the edi- 
torial desk is the following, which was 
handed to the Editor by Mr. C, D. 
Emmons, the President of the United 
Railways and Electric Company of Bal- 
timore. He writes: 


* * 


“I find the new form in which your 
magazine Pusiic Utiritres has been ap- 
pearing recently a decided improvement. 
While the decisions of courts and com- 
missions published in the magazine have 
always been indispensable to our legal 
staff and valuation department, the ar- 
ticles now appearing in your publication 
on general utility problems, written not 
only by lawyers but by engineers and 
bankers as well, are making them of 
much more general interest to the offi- 
cers of this company. Sketches of vari- 
ous public utility Commissioners and 
members of their staffs are very welcome 
additions, for the field of public utility 
regulation has now become so broad that 
it is impossible for me to keep in touch 
personally with all the outstanding mem- 
bers of this group. I have enjoyed these 
articles immensely.” 


(Continued on page VIII) 
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“PROUDFIT” 
Meter Indexing Binders 


Adapted for 
Gas_ Electric Water Companies 
FOR METER READING 


HHishesseis cages 
PINES a gag gg cg eee 


DURABLE 
EASY TO OPERATE 
SHEETS HELD SECURELY 


Covers of Fibre, Aluminum, Leather or Canvas. 
Easy opening for removal and insertion of sheets. 
Made in several stock sizes, also can be made in 
special sizes to fit any size or style of meter sheet. 


Binders so constructed that they will hold a very 
few sheets and can be expanded to hold several 


hundred. 


The Proudfit Loose Leaf Co. 


GRAND RAPIDS, MICHIGAN 


SALES OFFICES IN ALL PRINCIPAL CITIES OF THE UNITED 
STATES AND FOREIGN COUNTRIES 
































PAGES WITH THE 


AGAIN the decisions of the State Com- 
missions treat of topics that are of 
timely interest to those who are con- 
cerned with the management of our 
utilities. The latest and most im- 
portant of these decisions are published 
in the issue of the magazine which you 
are holding in your hands. 
* * 


For instance: 
* 

Amonc the latest decisions is one by 
the New Jersey Board of Public Util- 
ity Commissioners; it relates to the 
practice of sub-metering electric cur- 
rent that is furnished to tenants of an 
apartment house (page 329). In view 
of the keen interest exhibited in some 
parts of the country (especially in New 
York) in this subject of re-selling cur- 
rent, the discussion by the New Jer- 
sey Board is of special timeliness. 

* * 
THE question of a proper allowance 
for annual depreciation, as well as 


amortization, in the case of a natural- 
gas company whose supply is being 


gradually depleted, is treated by the 
Pennsylvania Commission in the Equit- 
able Gas Company case (page 340). 


* * 


WHENEVER a company proposes to 
abandon a portion of its service, the 
question whether the entire service is 
profitable or not is raised; the Com- 
mission which decides whether author- 
ity to permit abandonment should be 
granted must consider this point. Such 
a case is that of the Chenango Valley 
Traction Company (page 349), in which 
the Commission authorized the aban- 
donment of a portion of a street rail- 
way line. The Commission also treats 
of the extent to which it may go in 
interfering with the management of the 
company in passing upon abandonment 
questions. 
* * 

WHENEVER there are power lines and 
telephone lines, at some time or other 
controversies are destined to arise over 


EDITOR (continued) 


the question of power interference 
This live subject is dealt with by the 
Illinois Commission on an application 
of the Public Service Company of 
Northern Illinois for authority to con- 
struct and operate an electric distriby- 
tion line (page 352). The Commission 
makes provisions as are deemed neces- 
sarv to avoid inductive interference, 


* * 


In the valuation of public utility prop- 
erties the question often arises whether 
the losses sustained in the early years 
of the enterprise, sometimes called 
“pioneer losses,” should find a place in 
the rate base. The Indiana Commis- 
sion in the Speedway Realty Company 
case (page 305) sets forth its position 
in regard to this subject. 


* * 


In order to accommodate those read- 
ers who want to obtain extra copies of 
any issue, the price of individual copies 
—beginning with this current number— 
is reduced to 75 cents. 

* * 


WHEN the Editor asked his old friend 
Rollin Kirby, the brilliant artist of the 
New York World, for permission to 
reproduce his cartoon that appears. in 
this issue of Pustirc Utirities Forr- 
NIGHTLY, Rollin graciously responded 
by presenting us with the original draw- 
ing—observing that he would be glad 
to let us use it in our “little magazine.” 
* a 


“LITTLE magazine” indeed! Our 156- 
page magazine published every other 
Thursday—an average of 334 pages a 
month—is considerably bigger than 
most of the standard popular maga- 
zines seen on the newsstands. 

+ * 
Anp during the past six months our 
circulation has increased something 
over 100 percent—so rapidly, in fact, 
that this periodical may properly be 
designated as “the world’s fastest- 
growing fortnightly.” 

—Tue EpiTor 
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Reminders of stone Notable Events 
Coming Events Utilities Almanac and Anniversaries 











T* JEAN PIERRE MINCKELERS, of the University of Louvain, first distilled gas 


from coal, but no commercial use, was foreseen of this phenomenon; 1785. 


7 





F The commercial value of time was first recognized by the merchants of Rome, who 
regulated their business hours by the first sun dial in Rome, 293 B. C. 





The Australian Commonwealth radio station was opened for the transmission 
of messages, 1912. The first steel sailing vessel was launched at Bath, Maine, 1894. 





Philadelphia, for the first time, was lighted by gas, 1835. Among the public utilities 
of Medieval days were surgeons, inn-keepers, victuallers and tailors. 





Samuel and Nancy Edison of Milan, Ohio, announce the birth of a son, THOMAS 
A. EDISON—whose inventions were destined to revolutionize public utility service; 1847. 





The first newspaper report was sent by telephone, from Salem to Boston, Mass., 1877. 
The Mid-West Power Conference and Exhibition will open in Chicago, 1929. 





The first U. S. air-mail stamps were placed on sale, 1926. A locomotive valve gear, 
increasing haulage power of locomotives, was invented by J. T. MARSHALL, 1902. 





GEORGE B. CORTELYOU was appointed Secretary of the newly-created Depart- 
ment of Commerce and Labor, 1903. 





FARADAY discovered that eleectricity could be used to produce mechanical motion, 
thus paving the way for the first electric street cars, 1821. 





The Panama Canal Commission unanimously recommended that a sea-level 
canal be built in 12 years at a cost of $230,000,000; 1905. 





The first practical electrical street-car line in Ohio was operated in Cleveland, over 
a two-mile track, 1884, The first telephone exchange in California opened 1878. 





Another milestone was erected in the history of utilities when officials of Colorado 
and Utah shook hands in the partially completed Moffatt tunnel; 1927. 





Russia bought from Germany a new Diesel electric locomotive for use between 
Leningrad and the Caucasus, this marking a revival of traffic development; 1925. 





PRESIDENT ROOSEVELT signed the Elkins Anti-Rebate bill, by which large rail- 
road interests were prevented from crippling small competitors; 1903. 





The Marconi Company of England absorbed the United Wireless Co. of the U. S., 
1912. The first electric car ran on a standard gauge track, in Scotland, 1838. 
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Drawing ty Abell Sturges 


OTTO BOCK 
Chairman of The Colorado Public Utilities Commission 


—See Pace 143 
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FORTNIGHTLY 


Vou. III; No. 3 


FEBRUARY 7, 1929 


The PUBLIC UTILITIES AND THE PUBLIC 


HERE is increasing evidence 
: that regulation of public utili- 

ties by State Commissions is 
becoming a more and more important 
function of state government. Orig- 
inally created merely to supervise the 
operations of railroads, these Com- 
missions have grown in power until 
their jurisdiction embraces _ tele- 
phones, telegraphs, rail and auto car- 
riers, gas, electric, water, sewage, ves- 
sel, pipe line, oil, steam-heating, and 
warehouse companies and in some in- 
stances even aviation, radio, and re- 
frigeration. 

Probably more important than this 
broadening of jurisdiction to cover 
additional types of utilities is the ten- 
dency to give the Commissions more 
power over such utilities. Originally 
Commission duties were confined to 
rate adjustments and service regula- 
tion. Now valuation, complete super- 
vision of rate schedules service re- 
quirements and approval of utility 
transfer and security issues is all part 


of a day’s work with the more active 
Commissions. 

The thoroughly modern Commis- 
sion statute of West Virginia is a 
significant illustration of the increas- 
ing power of the Commissions, This 
law directs the Commission of that 
state, in granting authority over 
water power programs, to take into 
consideration the economic advan- 
tages to the people of the state of the 
entire project. This affects not only 
the utilities and their customers but 
commerce generally. 

It used to be customary for Com- 
missions, when passing on service 
questions, to look only to the number 
of people in the vicinity who wanted 
service and then to the companies al- 
ready in the field, to determine 
whether public convenience and neces- 
sity required more or less service. 
Under such a statute as that of West 
Virginia requiring an inquiry into 
general economic advantages, the 
Commission has a wider duty to per- 
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form. What an applicant for permis- 
sion to develop hydroelectric power 
may have to show in order to estab- 
lish the necessity for the proposed 
service, is indicated by the following 
quotation from a recent decision of 
the West Virginia Commission. The 
Commission said: 


“The industries of southern West 
Virginia are already being satisfac- 
torily supplied with electric power. 
Then, too electricity is a competitor 
of coal; and hydroelectric generating 
plants are necessarily competitors of 
steam driven generating plants. Coal 
is the chief product of the southern 
section of the state and one of the 
chief products of the entire state. 
Millions of dollars are invested in the 
industry, and its preservation is an 
economic necessity. What, then, may 
be said of the economic advantage to 
the people of this state of authorizing 
the conversion of the latent energy 
of the waters of the New river at 


Hawks Nest and Gauley Junction 

into 50,000 horsepower of electric 

energy by plants to be operated 24 

hours a day every day in the year, 

the initial cost of which is estimated 
at $7,000,000 ?” 

Re New-Kanawha Power Co., Cases Nos, 
1863, 1864. 

The project was approved when 
the applicant convinced the Commis- 
sion that a new market would be cre- 
ated to absorb the current to be gen- 
erated and that it would in no way 
compete with coal or any other funda- 
mental industry. 

This is a new field for the exercise 
of Commission’ energies—if the 
states have the power to require them 
to exercise it—a field that calls for 
profound economic knowledge and 
shrewd judgment. Commissions with 
this power will be called upon to bal- 
ance the destinies of industries as far 
as utility service may affect them. 


The Dangers of Rate-Cutting Promises by Proposed Competitors 


=e} of cheaper rates and low- 
er faves by applicants for cer- 
who propose to establish 
service in competition with existing 


tificates 


utilities, sometimes have a _ hollow 
ring. Very often they are nothing 
more than futile gestures. 

The Colorado Commission has con- 
cluded that in the case of motor utili- 
ties, at least, such offers are meaning- 
less. That body has observed that, 
assuming existing service to be rea- 
sonably adequate and satisfactory, 
operating costs of rendering a simi- 
lar service by a proposed competitor 
would run just about the same. With 
these two items just about equal, the 
next consideration is that all utilities, 


including the new competitors, have 
the constitutional right to insist on 
reasonable return. This means that 
if the new comer should succeed in 
getting a certificate on the basis of a 
promise of a very low rate, there 
would be nothing to prevent him from 
raising his rates afterwards, if so in- 
clined, -in order to obtain that return. 
If this takes place, as it has in some 
instances, the public finds itself much 
worse off than before, because with 
two companies operating in an area 
where there is only traffic enough for 
one, the reduced patronage on both 
lines will be reflected in reduced reve- 
nue for both operators, and, there- 
fore, will give both the right to ask 
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for higher rates in order to earn the 
lawful amount of return. 

With this fact in mind the Colorado 
Commission commented : 


“But since the state may lawfully 
and does limit the rates of public 


utilities, as distinguished from a pri- 
vate business, limitation of competi- 
tion between such utilities is lawful 
and actually required for the protec- 
tion of the public interest.” 


Re Greeley Transp. Co., Application No. 
1092, Decision No. 1995. 


Guarding the Fuel Supply for Motor Transportation 


ro the last decade the auto- 
mobile driven by the gasoline 
engine has become an indispensable 
part of the transportation system, not 
only of American but in the better 
part of the civilized world. In the 
last general election, four states— 
Louisiana, Iowa, West Virginia, and 
Missouri—authorized highway ex- 
penditures totalling $240,000,000. 
This gives indication of more cars 
and more travel for the future. 
These facts have set serious minds to 
considering the problem of insuring 
the supply of gasoline. 

There are many mineral deposits 
in this country capable of producing 
gasoline but they are not inexhaust- 
ible; indeed, there have been alarm- 
ing estimates by various experts on 
the probable length of life of the sup- 
ply at the present rate of drainage. 
These predictions have led to sensible 
efforts at conservation. Regulation 
of oil drilling is one means of correct- 
ing the waste that has been charged 
against oil operators large and small. 
Notably in two states—Texas and 
Oklahoma—this regulative authority 
has been delegated to the Railroad 
Commission and the Corporation 
Commission respectively. These 
Commissions have at the outset been 
hampered by lawsuits challenging the 
constitutionality of their powers and 


the validity of their orders. Not long 
ago the Circuit Court of Appeals of 
the United States placed its stamp of 
approval on the constitutionality of 
the Texas Act (22 Fed. (2d) 597). 
More recently a Texas court has 
placed the judicial endorsement of the 
lone star state upon Commission regu- 
lation of oil drilling. One of the rules 
attacked most severely was the regula- 
tion “No. 37” of the Texas Commis- 
sion providing that no oil well shall be 
drilled nearer than 300 feet to any 
other well or within 150 feet of any 
property line without special authority 
to protect vested interests or to pre- 
vent waste. Chief Justice McClen- 
don of the Texas court of civil ap- 
peals has held that this rule is reason- 
able and valid, being based on con- 
servation and promulgated with the 
purpose of reducing fire hazards as 
well as of minimizing the danger of 
water percolation into the oil stratum 
from wells drilled in too great a num- 
ber or in too close proximity. 

The conservation of mineral de- 
posits is destined to be of vital con- 
cern, not only to the people of Texas, 
but also to the entire nation. The 
Texas Commission, backed by these 
decisions, will undoubtedly proceed 
with the work of conserving this great 
national resource. 


Railroad Commission v. Bass, No. 6832. 
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Electric Light Customers Need Not Pay for 
Steam-Heating Equipment 


N the early years of the electric in- 

dustry it was a common practice 
to generate locally all of the energy 
required in and about a small munic- 
ipality. These local plants usually 
consisted of boilers and non-condens- 
ing equipment for the operation of 
generators, and they emitted large 
quantities of exhaust steam. To util- 
ize this steam, which otherwise would 
go to waste, as a by-product of its 
activities many utilities rendered a 
heating service in limited areas 
around their plant. 

This was the situation at Mount 
Vernon, Illinois when the company 
found that by constructing transmis- 
sion lines, it could procure from large 
and efficient centrally located power 
stations a supply of electric energy 


for immediate local needs at a great 
saving. This made necessary the 
operation of local equipment for the 
specific purpose of running the heat- 
ing system. It was naturally more 
expensive. In a recent application to 
advance the steam-heating rates, the 
Illinois Commission said, in granting 
the increase : 

“The principle is well established 
that each utility service in a commun- 
ity shall, so far as possible, pay its 
own way and the utility company in 
the determination of its electric and 
heating rates is not justified nor will 
it be permitted to impose on the elec- 
tric consumers as a group any part 
of the burden of expense of maintain- 
ing and operating the heating sys- 
tem.” 


Re Illinois Power & Light Corp. No. 18478. 


Competition Among Utility Services Does Not 
Always Harm the Public 


i has always been the avowed policy 
of the state of Missouri, accord- 
ing to the pronouncement of its Com- 
mission, to favor regulated monopoly, 
rather than to encourage competition. 
However this is by no means an abso- 


lute and unvarying rule. The Com- 
mission has pointed out that the appli- 
cation of this rule was primarily to 
protect the public from the economic 
burden of wasteful duplication of 
utility service, but where it fails to do 
so there is no reason why competition 
in the public interest should not be 
permitted. This question arose upon 
the application of a new natural gas 
company for a certificate to construct 


and operate a business in Kansas City 
for the benefit of the industrial con- 
sumers. The local distributing com- 
pany intervened and objected, claim- 
ing the protection of a guarded mon- 
opoly. The Commission held that the 
existing company, buying, as it did, 
its supply from an affiliated interstate 
wholesale company that was beyond 
the regulatory jurisdiction of the 
Commission as to supply rates, was 
not such a regulated monoply as 
would be entitled to claim protection 
from the independent company which 
was entirely subject to rate jurisdic- 
tion. 
Re Industrial Gas Co. Case No. 5771. 
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Defining the State Commissions’ Authority 
Over Water Taxis 


HE De Luxe Water Taxi Asso- 
T ciation and the H-10 Water 
Taxi Company asked for authority to 
operate between San Pedro and Long 
Beach, California by way of “Battle- 
ship Row,” the designation given to 
the customary anchoring ground of 
the United States fleet when it is in 
those waters. The applications were 
refused for lack of jurisdiction. It 
was pointed out that the proposed 
operations were between points on the 
coast—points that are not exclusively 
between points within the harbor line, 


or any other line drawn by authority 
that has jurisdiction to do so; it was 
further pointed out that the applica- 
tion set out boundaries between the 
high seas and the inland waters of 
the ports involved, and these were, 
therefore, not between points exclu- 
sively on the inland waters of the 
state. It was said that jurisdiction of 
the Commission to issue certificates 
extended only to operations on the 
inland waters of that state. 


Re De Luxe Water Taxi Asso. Applica- 
tions Nos. 14772, 14814. 


When the Utility Customer Is a Bad Risk 


[ ought to be apparent that public 
utility bills should be paid prompt- 
ly. Public utility service is for the peo- 
ple. The only means of carrying it on, 
generally speaking, is the revenue ob- 
tained from those who use the service. 
Consequently most Commissions per- 
mit some form of enforcing prompt 
payment of bills; but the method used 
varies with the type of utility. It is 
well-settled that if a consumer refuses 
to pay his bill after a sufficient length 
of time, any type of utility may dis- 
continue service. Utilities such as 
sewerage and water companies ren- 
dering low cost service over long 
periods have been permitted to charge 
a penalty for failure to pay promptly. 
Recently a telephone company asked 


for authority to charge a 10-per cent 
penalty on bills not paid by the 15th 
of the current month. This was re- 
fused by the Missouri Commission as 
unnecessary in view of the fact that 
the bills were rendered monthly and 
service if not paid promptly could be 
discontinued upon giving five days’ 
written notice, after which the com- 
pany could ask a reconnection charge. 
It was stated: 


“While the Commission is willing 
to grant companies all protection nec- 
essary for the collection of bills, it 
believes that it has given sufficient 
protection without the addition of a 
penalty.” 


ee Middle States Utilities Co. Case No. 


Commissions Cannot Regulate the Disposition of 


Funds Received from Sales 


. l ‘HE California Commission was 
asked for authority for the 
transfer of the East Bay Water Com- 


pany properties to the East Bay Mu- 
nicipal Utility District. In such pro- 
ceedings the Commission stated that 
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it had no jurisdiction, after authority 
had been granted to sell the proper- 
ties, over the manner in which the 
utility would distribute to its creditors 
and stockholders, the moneys received. 
Furthermore, it was not concerned 


with the manner in which the munic- 
ipal district would finance the pur- 
chase or record the transaction on its 
books. 


Re East Bay Water Co. Application No, 
15099, Decision No. 20503. 


When a Deposit for Long Distance Service Is Justified 


M®* J. J. Kintner of Westmont, 
Pennsylvania, had a dispute 
with the Johnstown Telephone Com- 
pany over the amount of his bill for 
long distance service. As he refused 
to the pay the bill, the company dis- 
connected his phone. 

Mr. Kintner’s daughter, who dwelt 
next door, then requested service. 
The company found that she was the 
substantial user of the long distance 
calls the bills for which were in dis- 
pute, and so refused the service asked 
for unless she would make an advance 
deposit of $40. Then Mr. Kintner 
offered to pay the bill; but the com- 


pany refused to connect his phone 
without a deposit of $20, in order to 
assure prompt payment of future bills, 
Mr. Kintner complained to the Com- 
mission. It was then held by the 
Commission that the company had ad- 
ministered its deposit rule in an un- 
reasonable manner. The Commission 
observed that the company’s attitude 
was not such as a public service com- 
pany would normally exhibit in en- 
deavoring in good faith to cultivate 
and maintain friendly relations with 
its patrons. 


Kintner v. Johnstown Teleph. Co. Com- 
plaint Docket No. 7200. 


The Computation of a Rate on the 
Basis of Original Cost 


i leew courts have made it clear that 
reproduction cost must be given 
some recognition in the computation 
of a utility rate base. With the rapid 
increase in the price of raw commodi- 
ties used in utility construction within 
the last two decades, it is obvious that 
present value in most cases is in ex- 
cess of the original investment cost. 
There is nothing to prevent a com- 
pany, however, from consenting to 
the use of an investment cost as a rate 
base. 

The Wisconsin Telephone Com- 


pany recently asked the Commission 
of that state for an increase of rates 
based on the original investment, and 
submitted a tentative valuation on this 
basis. The company’s figures were 
accepted without question and there 
was no effort made to verify the 
accuracy of the valuation because the 
Commission was convinced that the 
amount was less than the fair value 
that would be found under the rules 
prescribed by the courts for determin- 
ing such values. 


Re Wisconsin Teleph. Co. U-3334. 
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The “Load Factor” in Determining Water Rates 


gener Commissions fix equitable 
rates for electric service, the 
customer’s load factor is generally 
given due consideration. Frequently 
the load factor also enters into rate 
making of gas utilities, but the load 
factor of an average customer is not 
ordinarily taken into consideration in 
determining a schedule of rates for 
water service. Occasionally, how- 
ever, even this may be true. 

A municipal water plant at Bir- 
namwood, Wisconsin, had a load fac- 
tor of about 54 per cent. It also had 
one particular customer—a creamery 
company—whose load factor alone 
was about 38 per cent. The Wiscon- 


sin Commission, in adjusting the 
rates of this utility, ruled that with 
such a large customer the individual 
load factor should be considered 
when apportioning the fixed charges 
to each class of patron. It was ob- 
served, moreover, that the long-hour 
user is entitled to consideration when 
it is noted that the fixed charges per 
thousand gallons consumed by a cus- 
tomer who uses full capacity of serv- 
ice for one hour per day, will be many 
times the fixed charges per thousand 
gallons for a similar customer who 
uses full capacity for twelve hours a 
day. 
Re Birnamwood, U-3743. 


The Low Costs of Law Suits that Are Never Instituted 
N” the least of the services ren- 


dered by the Public Service 
Commissions lies in the substantial 
saving in time as well as in cost of 
litigation to the utility companies di- 
rectly and to the consumers indirect- 
ly. For money spent by utilities in 
court proceedings and in lawyers’ fees 
are legitimately included in the cost 
of operations, and the economies that 
are effected by reducing this overhead 
are reflected in the ultimate charges 
to the rate payers. 

Just how extensive these savings 
have been is a matter of conjecture 
rather than of computation. How 
many court actions have been avoided 
through the intermediary activities of 
the Commissions, and just how ex- 
pensive these actions would have been 
had they actually been instituted, are 
questions that obviously cannot be 
answered on the basis of specific data. 


That they have been real and consid- 
erable cannot be disputed by anyone 
who has knowledge of the work of 
the Commissions. It has been esti- 
mated that the amount of litigation 
and consequent delays in reaching ad- 
justments of controversies might well 
be ten times and conceivably twenty 
times greater than it is, were it not 
for the measures undertaken by these 
regulating bodies. 

Of this phase of the work of the 
Commissions the public hears little or 
nothing; of the instances that reach 
the courts the public hears much. 
The case that is amicably settled 
through an intermediary is not, as a 
rule, news. 

True, the traditionally slow pro- 
cesses of our American courts consti- 
tutes a problem that is causing in- 
creasing concern to the American Bar 
Association and has brought criticism 
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This cartoon, over the caption “Snowed Under,” was published 

in the New York WortD as a commentary on the delays conse- 

quent to legal actions in utility cases. How much greater would 

this litigation be tf the Commissions allowed all controversies 
ta reach the courts? 


from some of our most distinguished 
jurists and publicists. But the re- 
sponsibility for this long-acknowl- 
edged defect in our judiciary system 
cannot justly be laid on the doorsteps 
of the State Commissions. 

In some litigated cases the decisions 
have not been reached overnight— 
cases that deal with valuation of large 
properties take time to dispose of. 


But the great body of applications be- 
fore the Commissions are decided 
without delay. A large number of 
controversies are settled by corres- 
pondence without the necessity of for- 
mal complaint and hearings by the 
Commissions; indeed, many rate re- 
ductions have been brought about in 
this way. Recently Chairman Gettle, 
of the Wisconsin Commission, stated 
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that of the thousands of rate contro- 
versies before his Commission, he 
| could count on the fingers of one hand 
the companies which had insisted on 
the delays incident to formal valua- 
tion proceedings. It is only the oc- 
casional case which takes time to de- 
cide that creates the impression on the 
part of the public that the patrons are 
being crushed by the slow-moving 
machinery of justice. 

Yet it is this occasional case that is 
seized upon as evidence of the failure 
of the Commission plan of regulation. 
The recent outburst against the Com- 


be adduced as a case in point. 


missions in the New York World may 
And 
the avalanche of legal lore under 
which the consumer is pictured as 
struggling, in the carton by the tal- 
ented Rollin Kirby, might well be 
represented as several times bulkier 
were the victim not shielded from the 
litigation that would have over- 
whelmed him had not the Commis- 
sions intervened in his behalf. 

But as Mark Twain once wisely 
observed, “No one can talk so freely 
as him who ain’t hampered by the 
facts.” 


Even Color Schemes Are Subject to Commission Rulings 


ip of the most curious, and to 
the physiologist, one of the most 
interesting peculiarities of the human 
race is its attraction and aversion to 
various colors and designs. Modern 
business executives have capitalized 
this characteristic. Chain store oper- 
ators have for a long time recognized 
the value of identifying their units 
in the public mind by attractive and 
standardized painting and decorating. 
But the taxicab business has, more 
than any other enterprise, cashed in 
on the popularity of bright standard 
colors, and the socalled “yellow cab” 
is now something of a national insti- 
tution. Next to the “yellow cab,” the 
“checker cab” has appeared in many 
of our large cities. It appeared re- 
cently in Pittsburg, but without any 


authority to do so, and the Pennsyl- 
vania Commission promptly ordered 
the Checker Cab Company to cease 
operations. The company thereupon 
turned over its cabs to its parent com- 
pany, the Yellow Cab Company, and 
obeyed the order. Recently the Pitts- 
burgh Transportation Company com- 
plained that these cabs were so paint- 
ed, marked, and designed as to be 
confused with its own cabs; accord- 
ingly the Pennsylvania Commission 
refused to register the new cabs for 
the Yellow Cab Company until they 
were in fact painted yellow—or some 
other color that is not imitative of 
the complaining company’s equip- 
ment. 


Pittsburgh Transp. Co. v. Yellow Cab Co. 
Complaint Docket No. 7548. 


W hat a Gas Service May Be “Reasonably Worth” 


fe doctrine of “what the traffic 
will bear” though often dis- 
cussed by economists is probably the 
only qualification on the rule that a 


utility is entitled to charge sufficient 
rates to produce a reasonable return 
on its property, or, as the lawyers 
usually express it, “rates may not be 
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increased beyond what the value of 
the service rendered is reasonably 
worth.” In the abstract this principle 
looks fairly simple, but concrete ap- 
plication of this doctrine invariably 
results in a dispute as to just what a 
particular service may be worth to the 
consumer. Some Commissions pre- 
fer to leave this problem to the mana- 
gers of the company, while others 
have assumed the task of determining 
just when a rate exceeds the value of 
service. Such a holding was recent- 
ly made by the Indiana Commission 
in fixing rates for a gas utility cal- 
culated to produce a return of slight- 
ly less than 34 per cent of the fair 


¥ 


Secrecy of Telegrams 


iy is a matter of history that gold 


camps as a rule do not experience 
long lives. Oatman, Arizona, was 
not an exception to the rule. The 
two principal mines of the district 
began to exhaust their ore reserves 
several years ago, and at the present 
time are almost inactive. At the peak 
of its activity, shortly after 1915, the 
Western Union Telegraph Company 
had established an exclusive office 
giving direct service to the outside 
world. But during the recent slump, 
and shortly after a fire destroying the 
telegraph office, the Western Union 
Company made arrangements with 
the local telephone company to have 
the manager of the latter company 
act as joint agent of the two com- 
panies. In a petition by sixty-four 
citizens of the community for im- 
proved service, the complaint was 
made that the handling of telegrams 


value of its plant. Commissioner Mc. 
Intosh stated: “Notwithstanding this 
low return and the fact that no diyi- 
dends have been declared on this 
property for the last ten years, the 
Commission believes that the rates 
‘herein established are high and as 
much as the traffic can bear. The 
Commission believes that it is unfair 
to make investments in equipment and 
extensions that would necessitate such 
an unusual increase in rates, and that 
the utility must stand a low rate of 
return in the face of such circum- 
stances.” 


Re Eastern Indiana Gas Co. No. 9338. 


that Are Telephoned 


by telephone did not afford the meas- 
ure of secrecy or accuracy to which 
the public is entitled. The Arizona 
Commission, in dismissing the peti- 
tion, observed that telegrams were 
handled in many of the large hotels 
of the cities, and in some instances by 
cities of considerable size, such as the 
city of Pasadena in this manner. The 
Commission further stated that the 
law placed a seal of secrecy upon the 
telephone operator to the same extent 
and in the same manner that it did 
upon the telegraph operator, and 
hence it would not appear that the 
protection which the statutes throw 
about such business would be weak- 
ened by the fact that messages were 
handled by an employee of the tele- 
phone company, rather than the tele- 
graph company. 


Re Richardson, Docket No. 3358-R-315, 
Decision No. 4655. 
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When the Utility Customer 
Won't Pay His Bills 


The Unusual Problems in Credit that Confront the Public Utility Companies 
—and What Can Be Done About It 


By HENRY C. SPURR 


ERE is a problem relating to 
H credit controversies between 
utility companies and their 
customers. It is based on a principle 
not well understood by the public: 
Tom, Dick, and Harry applied to 
a public utility company for service. 
Their names were promptly put on the 
books. No references were asked for. 
Meters were installed and proper con- 


nections made at considerable expense. 
Tom ran up a bill of $10. Dick’s 
bill was $15 and Harry’s $20. 
Then Tom moved out of town with- 
out settling his account, leaving the 
company, as he thought, in the lurch. 


Tom boasted a little of this. He did 
not like the methods of public service 
corporations. They were always 
overcharging ; “exploiting the people,” 
as he expressed it. Beating the com- 
pany by jumping his bill was, in his 
opinion, just getting even. 

The preliminary question arising 
from Tom’s failure to pay his bill is: 

Who must stand the loss? Tom 
has had $10 worth of service for noth- 
ing. It has also cost something to put 
in the meter and to make the connec- 
tion. Surely somebody must lose as 
the result of Tom’s unethical conduct. 


Tom, himself, is evidently not an 
economist, for he is mistaken in think- 
ing that he has been sponging on the 
company. 


Sie economic principle or law is 
that Dick and Harry must bear 
the loss in such a case. It could not 
be otherwise. A company could not 
remain solvent and keep its business 
going if it let Tom have service for 
nothing and charged Dick and Harry 
no more than it would if Tom had 
paid his bill. A loss of at least $10 
results from Tom’s default. Since 
economic law requires that Dick and 
Harry shoulder this burden, the com- 
pany is forced to divide the loss equal- 
ly between them. Dick’s bill will, 
therefore, have to be at least $20 in- 
stead of $15, and Harry’s at least $25 
instead of $20. The company will, 
by this means, be able to keep going 
without difficulty, as it will get as 
much for the service supplied to Tom, 
Dick, and Harry as if Tom had paid 
his bill. Dick and Harry will no 
doubt grumble over the size of their 
bills ; and, not knowing the cause, will 
probably blame the company. 

If the company should tell them 
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that the extra charge was to cover the 
loss caused by Tom’s failure to pay, 
Dick and Harry might well ask: 

“Why were you not a little more 
particular about Tom? You ought to 
have found out that he was no good. 
Why charge us for your failure to 
look him up? Why don’t you hire a 
good credit man? They do that in 
other lines of business.” 

To this the company could reply: 

“We are in a special kind of busi- 
ness. If aman walks into a store and 
asks for credit, the manager may look 
him up, and if he is not satisfied he 
may say: ‘I am very sorry but we 
cannot open a charge account with 
you.’ The man so addressed would 
not like it; but there would be nothing 
for him to do but try elsewhere. It 
is different with a public service cor- 
poration. The law requires us to 
serve all comers.” 


Baap lies one important differ- 
ence between a public utility and 


a private business. A public utility 
cannot turn away customers whom it 
may consider undesirable—at least, 
not with the same ease that another 
kind of business can do so. A dry- 
goods man does not have to open a 
charge account with everyone who 
comes in; he is not obliged to serve 
all comers. When he says “No” to 
a customer, the customer cannot have 
his name put on the books by either 
a court or Commission order. One 
who offers to become a customer of a 
public utility company manifestly 
stands in a somewhat more favorable 
position. 

The rule that the company must 
serve all applicants does not, of 
course, mean that it is required to do 


business with those who do not pay 
their bills, but the rule does compli- 
cate the credit question somewhat, 
because the matter of credit must be 
handled without favor or discrimina- 
tion. 

This brings us to our problem, 
which is: How can public utility 
companies most easily protect Dick 
and Harry from customers like Tom 
with due regard to the rule that the 
companies must serve all comers? 


A” attempt has been made to solve 
that problem by the establish- 
ment of the so-called deposit rule. By 
this rule Tom, Dick, and Harry are 
required, before receiving service, to 
deposit with the company a sum of 
money large enough to insure the pay- 
ment of their bills. A deposit might 
not be necessary in the case of Dick 
and Harry, honest men who pay their 
bills promptly ; but public utility com- 
panies have to treat their customers 
alike or they would be open to the 
charge of discrimination. 

In the matter of discrimination, 
public utilities must be above suspi- 
cion. If Dick and Harry as well as 
Tom are required to observe the de- 
posit rule, they do not lose anything 
by it, because the companies pay inter- 
est on the deposit just as they would 
if they were borrowing money from 
some one. The deposit rule, there- 
fore, appears to be the simplest way to 
protect Dick and Harry from losses 
due to Tom’s careless or dishonest 
business habits. As the rule operates 
to reduce rates by preventing losses 
which would necessarily have to be 
charged to Dick and Harry, it would 
seem that Dick and Harry ought to 
be well pleased with it. 
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I F, however, the average patron of a 
public utility company were asked 
what he thought of a rule requiring 
him to make a deposit to secure the 
payment of his bills for service, one 
can easily imagine what he might say. 
His opinion of the company would be 
anything but favorable. The fact 
that he would receive interest on that 
deposit—more than he could get from 
a savings bank—would make no dif- 
ference. If he were a dead beat or a 
slow payer he would dislike the rule. 
If he were a prompt payer and his 
credit were good he would probably 
be offended. 

Yet the average man who pays his 
way is fair. He wants everybody to 
have a square deal. Why, then, does 
he object to this rule which is obvious- 
ly designed for his protection? He 
objects to it because he does not un- 
derstand its significance and because 
he is suspicious of what he does not 


understand—especially if a public util- 
ity company is involved. This often 
gets utility companies into trouble and 
makes the problem of maintaining 
good public relations more difficult. 


HIS deposit rule was very recent- 

ly criticised in what newspapers 
described as a turbulent hearing be- 
fore the District of Columbia Com- 
mission during which charges of 
“trickery” and “petty larceny” were 
hurled at the utilities. 

The attack was made by the Direc- 
tor of the Washington Consumers’ 
Guild. His statement was that con- 
sumers pay all costs and all losses; 
that the companies never lose; that 
there is no such thing in business as 
a “credit loss,” which is a mere book- 
keeping charge; that individual con- 


sumers may default but that society 
never does; that when a loss occurs 
on one account it is spread over all 
other accounts and that the consumers 
pay for it. 

On the assumption that consumers 
must stand all of the losses, the Direc- 
tor’s opinion is that credit is the 
customers’ own affair and that it is 
for the customers rather than the com- 
pany to arrange credit matters. 

If the statement that it is not the 
company but the customers who must 
stand the losses suffered by bad ac- 
counts had been wrung from the 
Director of the Consumers’ Guild on 
cross-examination by utility company 
lawyers, it might well have been re- 
garded as a fine stroke of trial work. 
The interesting aspect of the Direc- 
tor’s statement is that it was made 
voluntarily on behalf of all the con- 
sumers. If the Director had merely 
represented one or two consumers or 
a small group of consumers there 
might be some excuse for saying “let 
the other consumers pay for losses 
caused by our default.” But to argue 
that consumers who pay their bills 
object to having the company protect 
them from losses on bad accounts is, 
to say the least, surprising. 

Many utility executives will join in 
the statement that one of the most 
difficult problems of the managers to- 
day is to make the public understand 
some of the simplest economic princi- 
ples involved in public utility service. 
Yet here is a representative of the 
consumers making as clear and accu- 
rate a statement of the principle upon 
which the deposit rule rests as could 
have been made by the companies 
themselves; by a representative who, 
nevertheless, entirely misconceives the 
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purpose of the rule. Therefore, no 
pains must be spared, in cases in 
which questions relating to estab- 
lished rules are raised, not only to 
elucidate the general economic princi- 
ple involved, but also to show its 
application to individual consumers or 
groups of consumers, where consum- 
ers’ interests may be antagonistic, as 
in the case of the deposit rule. 


LTHOUGH the Director of the 

Consumers’ Guild recognizes 
the general economic principle that 
consumers must bear the losses of bad 
accounts, he does not understand that 
this may make their interests antago- 
nistic. He does not realize that he 
cannot in the same breath speak for 
both the honest and dishonest con- 
sumer, the dead beat and the prompt 
payer. He is thinking principally of 
a question between consumers on the 
one hand and the company on the 
other, rather than of a question be- 
tween different classes of consumers. 
While he apparently understands that 
losses due to bad accounts are prima- 
rily of concern to the consumers 
rather than to the company, he does 
not appreciate the fact that not all 
consumers have the same interest in 
that question. 

The position of the leader of the 
Consumers’ Guild that inasmuch as 
losses due to Tom’s bad faith must be 
borne by Dick and Harry, the com- 
pany is not interested in the matter of 
credit, is unsound. The company has 
a very good reason of its own for 
wanting to protect Dick and Harry. 


pane spee customer is worth a 
good deal to any business con- 
cern. A dissatisfied customer is al- 
ways a menace to the company’s good 
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name. Dick and Harry hardly ever 
understand just what they are paying 
for when they get their bills, but they 
know what those bills amount to. If 
they think the bills are more than they 
should be, Dick and Harry complain. 
They blame the company. That is 
bad from a business standpoint. The 
lower the bill, the better Dick and 
Harry are pleased. Moreover, if the 
bills are low enough, perhaps George 
may be induced to take the service. 

It is true that under the modern 
policy of regulation, a public utility 
company is entitled only to a certain 
return on the value of its property; 
but it makes a lot of difference to the 
stockholders whether that return is 
produced from low rates or high rates. 
Low rates satisfy customers and in- 
crease their number; this tends to 
stabilize and makes the return more 
certain. 

Take transportation, for instance. 
If a street railway company could get 
a 7 per cent return on a 5-cent fare, 
it would be much better off than if it 
had to get that return on a 10-cent 
fare. When the fare goes up, custom- 
ers begin to call the company hard 
names. Many of them quit riding. 
Insolvency may in time be threatened. 
That is why utility companies want to 
get the return to which they are en- 
titled from the lowest rates possible. 

Utilities, therefore, aside from the 
desire to protect their honest custom- 
ers, have a real interest of their own 
in eliminating losses from bad ac- 
counts. So it cannot be said that only 
the consumers are interested in credit. 


HE statement of the Director of 
the Consumers’ Guild that as 
Dick and Harry always have to pay 
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off Tom’s unliquified debt for service 
the matter of credit should be handled 
by Tom, Dick, and Harry rather than 
by the company is most interesting. 
That certainly is not the way it is done 
by other business concerns. 

How would Tom, Dick, and Harry 
go about this matter of credit? 
Would Tom submit his references to 
Dick and Harry? Would Dick submit 
his to Tom and Harry, and would 
Harry submit his to Tom and Dick? 
Or would they form some sort of a 
credit association to attend to that 
job? 

From whatever angle we approach 
the problem, some way will have to 
be found to make Tom pay his bills, 
if Dick and Harry are to be protected. 
Taking the matter out of the com- 
pany’s hands will not help Tom very 
much. 

It is hard to treat the suggestion 
that credit is solely a matter for the 
buyer to pass upon, seriously. But to 
those who may possibly agree with the 
attitude of the Director of the Con- 
sumers’ Guild, it should be pointed out 
that there are several sufficient objec- 
tions to such a policy. 

First: the seller has a vital interest 
in that matter because if credit were 
left only to the buyers, the seller might 
soon find himself insolvent; at least 
losses to bad accounts must result in 
higher charges which are always bad 
for the business. 

Second: there is no practical way 
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for buyers as a body to deal with the 
credit matter even if it were desirable 
that they should, on the assumption 
that nobody else is interested in it. 

Third: in the case of public utility 
companies, the law requires nondis- 
criminatory treatment. Service must 
be rendered to all who ask for it. 
Companies should not make arbitrary 
exceptions to that rule by extending 
credit to some and denying it to 
others; nor should the consumers, 
even if they were in position to take 
united action, make arbitrary excep- 
tions by extending credit to one and 
denying it to others. 


ROTECTION of consumers from 
losses due to bad accounts should 
be secured by the adoption of a credit 
policy applicable to consumers with- 
out discrimination. So far as credit 
is left to judgment or discretion of 
the management, it is liable to open 
the company to the charge of unfair 
treatment of some customers. De- 
posit rules approved by Commissions 
may reasonably be assumed to be fair 
to all. Such rules make Tom pay his 
bills. They reduce rates. While this 
is good for the company it is also very 
good for Dick and Harry. 

The deposit rules seems to be the 
fairest, and probably the least expen- 
sive method for guarding against loss- 
es from bad accounts, and for this 
reason State Commissions have ap- 
proved this practice. 





“It is a false liberalism that interprets itself into the government 


operation of commercial busimess. 


Every step of bureaucratizing 


of business of our country poisons the very roots of liberalism— 
that is, political equality, free speech, free assembly, free press and 
equality of opportunity. It is the road not to more liberty, but to 


less liberty.” 


—HERBERT Hoover. 
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This New Business of 
Aerial ‘Transportation 


Another new public utility 1s knocking for admission into the 
curricula of our universities, as a branch of the general subject of 


transportation—aviation. 


This article tells how the universities are 


preparing to tackle this rapidly developing industry. 


By PROF. JENS P. JENSEN 
BUREAU OF BUSINESS RESEARCH, UNIVERSITY OF KANSAS 


ND now the subject of air trans- 
A portation is taught and studied 

in our American colleges and 
universities. Should it be given even 
wider recognition in the academic 
curriculum, and if so, how widely 
should it be taught? 

The answer obviously depends, 
first, upon the prospective develop- 
ment in aviation, and, secondly, upon 
the type of institution that offers the 
instruction. 

I am not considering here the tech- 
nical or engineering aspects of avia- 
tion, the industry of constructing and 
the profession or occupation of oper- 
ating air craft. Those subjects, it 
would seem, must be taught to some 
extent in the schools of engineering 
so long as men busy themselves with 
building and flying air craft. But 
how widely and intensively should air 
transportation be studied as a business 
enterprise that employs capital and 
labor, as an organization rendering 
transportation service, as an agency 
of services entitled to fair compensa- 
tion and as an activity warranting 
public encouragement, regulation, and 
restriction? All of these and certain 


related aspects of aviation are within 
the domain of the courses in econom- 
ics and business. How far should 
that type of instruction be carried? 


oe or not air transporta- 
tion should be taught depends 
upon the prospective development of 
aviation in general and upon its adap- 
tation towards rendering transporta- 
tion services. If we were to postulate 
the present status of aviation as sta- 
tionary, there would be no reason for 
offering formal courses in colleges 
and universities. The results of the 
experimentation in aviation have so 
far redounded principally to the bene- 
fit of the scientist, the sportsman, and 
the seeker of novel sensations. Actual 
transportation results measured by 
the volume of traffic carried are still 
meager, even in the field where it has 
been best developed,—the carrying of 
mails. The service is still far from 
being sold to the public. 

But air transportation must be re- 
garded as a growing thing. In view 
of the enormous progress made in 
recent years, particularly during the 
past decade, and in view of the ex- 
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tensive scientific investigation and 
more or less scientific experimenta- 
tion, it would be entirely unwarranted 
to assume that progress in aviation is 
to stop. Air transportation is still an 
infant industry, justifiable not because 
of its present achievements but be- 
cause of what it is expected to do. 
Whether or not air transportation 
shall be taught depends also upon the 
type of college or university that pro- 
poses to offer the instruction. The 
typical college of liberal arts can 
hardly go very far. Most of them re- 
gard themselves as specializing liber- 
ally if they can offer one general 
course in transportation. Some of 
them can offer only a general course 
in economics. They are not short on 
subjects to teach; on the contrary, 
legitimate courses are crowding upon 
them seeking admission into the cur- 
riculum much faster than their en- 
dowments or facilities will permit. 


A’ the other extreme stands the 
generously endowed or tax-sup- 


ported university. Institutions of 
that type can, if they desire, carry 
specialization to almost any conceive- 
able degree. For them the stage, 
when a general course in transporta- 
tion constituted their sole offering, is 
long since past. Such a general 
course may or may not be offered. In 
its stead there may be a number of 
separate courses, each dealing with a 
particular mode of transportation, 
such as land, water, highway or air. 
Advanced courses in the form of 
seminars are offered in transporta- 
tion. Graduate students may be ex- 
pected to write their dissertations in 
the various fields of transportation, 
and it would seem that air transpor- 


tation should be one acceptable field. 

My own institution, the Univer- 
sity of Kansas, occupied in the list of 
academic institutions, an intermediate 
position. The university offers, at 
the present time, two three-hour 
courses in transportation. This 
means three hours of classroom in- 
struction a week for a semester of 
eighteen weeks. One course, and the 
one which students are expected to 
take first, is called “Railway Trans- 
portation.” The second is called 
“Transportation other than Railway.” 
Most of the students who study trans- 
portation are satisfied with one course, 
which in view of the fact that Kansas 
is an inland state and relies chiefly on 
railroad transportation, does not in- 
volve as serious a disproportion of 
attention as it might at first seem to 
do. Students who take both courses 
receive three hours of class instruc- 
tion a week during the entire aca- 
demic year of thirty-six weeks. In 
addition, opportunity is offered to 
graduate students to do work in trans- 
portation in seminar courses for the 
purposes of thesis writing. This last 
phase, however, is relatively unim- 
portant since our entire graduate en- 
rollment is relatively small and, there- 
fore, the number selecting transpor- 
tation as their field is smaller still. 
However, any student interested in 
transportation including air transpor- 
tation, can obtain as much instruction 
as he will probably want. 

Within the scope of such a pro- 
gram there can, of course, be only 
limited attention given to air trans- 
portation. Because of the experi- 
mental status of the subject, air trans- 
portation must necessarily be studied 
as a series of problems. There must 


131 





PUBLIC UTILITIES FORTNIGHTLY 


always be a problem element in any 
course in economics and _ business. 
But in case of transportation by rail, 
highway, ocean, and inland water- 
ways, there is already a sufficient 
volume of traffic moving, by fairly 
familiar methods, in tolerably well 
articulated co-ordination, and on 
terms that are generally accepted, al- 
though always subject to change. In 
air transportation, everything is in 
flux; almost everything is not but 
hopes to be. The principal problems 
discussed are as follows: 


Rk” the purpose of providing a 
background I have begun the 
study of air transportation with a 
brief history of aviation, presented in 
a non-technical manner. It was only 
yesterday when the inflated balloons 
were the only bodies that could sus- 
tain themselves suspended in the air, 
although the flight of birds has for 
ages been an absorbing but relatively 
futile object of study. From the 
early balloons to the present airplanes 
and airships is a momentous step, 
even though the present status is un- 
satisfactory. Such accessories as 
landing fields, hangars, and marked 
airways are of supplementary inter- 
est. 


, I ‘HE second question concerns the 
characteristics of air transpor- 
tation that differentiate it from ear- 


lier modes of transportation. Speed 
is the outstanding characteristic. 
Speed is decidedly in favor of air 
transportation, especially of the air- 
plane in comparison with the airship. 
If it were not for the greater speed, 
it is doubtful if many would seriously 
regard air transportation as contain- 
ing practical possibilities. Another 


characteristic is that like ocean trans- 
portation, air transportation requires 
no track and no right of way. It 
does, on the other hand, require 
spacious landing fields, which are ex- 
tremely difficult to secure in such lo- 
cations as to make articulation of air 
transportation with other modes prac- 
tical. It is also fitting to consider un- 
der this heading the degree of relia- 
bility and safety of the air carrier. 


6 dew third question is how much 
traffic can the air carrier com- 
mand in the near -future and ulti- 
mately. The three principal types are 
mail, passenger, and freight. In view 
of the considerably higher cost of 
transportation by air, how much of 
each kind of this particular traffic 
will be available? In what traffic, for 
example, is speed such a great desid- 
eratum as to overcome the greater 
cost, unreliability, and hazard incident 
to air transportation? 

Before air transportation can at- 
tain its full measure of success, it 
must be articulated with the other 
existing modes of transportation. 
The problems of working out traffic 
arrangements with, for example, the 
railroads, ocean carriers, and motor 
vehicles has not proceeded far. The 
problem is aggravated by the difficulty 
of developing landing fields sufficient- 
ly close to the terminals of other 
transportation agencies. For this rea- 
son much of the gain in speed be- 
tween landing fields is lost between 
the landing field and the point of con- 
nection. 


7 has been in air transporta- 
tion a tendency towards concen- 
tration into a smaller number of 
larger corporations. The financing of 
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these corporations is important. The 
business organization, however, is 
not limited by the ownership of the 
operating companies but extends to 
the ownership and organization of ac- 
cessories, such as landing fields and 
possibly air craft construction com- 
panies. Another phase of the same 
question is the commercial rivalry 
among cities and the proper financing 
of these accessories. 

So far the air carriers have not 
been self-supporting. Probably they 
have not yet found an exact measure 
of the supply and demand factors. 
What is the proper rate for the serv- 
ice such that it will realize the maxi- 
mum rate of return? What is a good 
system of accounting that will meas- 
ure the earnings? How can the costs 
be reduced so that ultimately the serv- 
ice may be self-supporting? 


| aware rine air transportation is 


subsidized in one form or an- 
other. The form of the subsidy is 
of interest whether it comes in the 
form of cash subsidies, liberal con- 
tracts for carrying mail, free use of 
landing fields publicly provided, or in 
the form of public services such as 
weather reports or scientific research. 
The subsidy may be given in such a 
form as to waste the public money 
without encouraging the service. Ul- 
timately the service should be self- 
supporting. Otherwise there could be 
no justifiable excuse for subsidizing it 
at present, except possibly in the form 
of certain by-products, mentioned be- 
low. 

The status of the air carrier as a 
common carrier is not definitely pre- 
scribed. Allowing for its peculiar 
characteristics, it is proper that it 


should be subject to public regulation, 
comparable to that of the competing 
carriers. It will be necessary to mod- 
ify the existing elementary traffic reg- 
ulations as the traffic may require. 
The rates and services may likewise 
need to be subject to regulation. For 
the present, at least, regulation of the 
latter type cannot and should not be 
carried far. 


Wwe are the rights of ownership 
in the air? Is it free for any- 
body to fly in or does the owner of 
land control the air above him in- 
definitely ? 

In the latter case air transporta- 
tion would be practically impossible; 
in the former case it would certainly 
be necessary to protect the owner of 
the land against possible abuse of 
fliers. In international movements 
what are the rights of foreign fliers? 
Is the air free as the ocean or may a 
nation control the movements and the 
activities over its territory? What 
international agreements can be made 
to facilitate aircraft movements? 
Finally what is the liability of air 
transportation companies for damage 
done such as through forced landings, 
accidents, or throwing or dropping 
out of material? 

What are some of the reasons, aside 
from need for speedy transportation 
services, that would warrant the state 
in subsidizing aviation? 

Clearly aviation is of considerable 
military importance. It is also polit- 
ically important in providing a means 
of communication between distant 
parts of anation. Finally, aviation is 
of some importance for purposes of 
recreation and sports. It may be that 
although for a considerable time the 
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air carrier may not hold its own as a 
transportation agency, yet the nation 
may be warranted for reasons sug- 
gested above in subsidizing it. 


HE courses in air transportation 
offered in almost any university 
or college must suffer from two sets 
of circumstances. One is the fact 
that the teachers themselves are not 
properly trained in this new discipline. 
Moreover, there is necessarily a short- 
age of teaching material. 

There are, of course, no textbooks 
on air transportation, and if up to the 
present time there had been, they 
would very speedily have been out of 
date. The dearth of teaching ma- 
terial will not handicap the advanced 
student and the specializing teacher, 
but the undergraduate student and the 
ill prepared teacher will be seriously 
handicapped for some time. 

It is possible that a change is due 
in the methods of teaching transpor- 
tation courses. Railroad transporta- 
tion has occupied such a dominant 
position that all or certainly most of 
the transportation courses were lim- 
ited to one general course or two 
courses in railroad transportation. In 
only a relatively few places has it 
been possible until recently to special- 
ize to the extent of offering a course 
in ocean transportation. With the 
coming of motor transportation, in- 
land waterway transportation and air 
transportation as candidates for ad- 
mission to the curriculum as separate 
and individual courses, it has plainly 


become impossible to offer all the 
courses demanded. It is not only im- 
possible but also inadvisable. Stu- 
dents as well as business men will be 
forced to make use of all the trans- 
portation services offered, either rail, 
water, highway, or air, or to choose 
such combinations as to give the best 
service. It seems scarcely proper, 
where only one course is offered, to 
limit that course to any one particular 
field. 


ly may be that transportation will 
be taught, first, in a general course 
so organized as to present the basic 
principles of transportation services 
offered by all the existing major 
modes of transportation. In addition 
to this general course there may be 
a number of advanced courses which 
can be organized on a variety of 
bases. There may be an advanced 
course in railroad transportation or in 
ocean transportation. On the other 
hand there might be courses in the 
transportation of particular types of 
commodities such as_ agricultural 
products. 

It is certain that at the present time, 
instructors in transportation are be- 
ginning to grope for a new method of 
presenting such material as should be 
given in the first course in transpor- 
tation. Into such a program it will 
be easier to fit instruction in air 
transportation, in its deserved scope 
and intensity, as experience may dis- 
close. 





In the next issue of Pus.ic Utitities Fortnicutty—/or Feb- 
ruary 21st—will appear an article about the hearings of the pub- 
lishers of this magazine before the Federal Trade Commission. 
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Remarkable Remarks 





Gen. W. W. AtTEeRBURY 
President of the Pennsylvania 
Railroad 


CHARLES W. APPLETON 
Vice-President, General Electric 
Company 


Advertisement from a metropoli- 
tan newspaper 


ARTHUR BRISBANE 
Editorial writer for the Hearst 
newspapers 


Ricuarp L. Durrus 
Journalist 


Printed on the menu of the Penn- 
sylvania Railroad dining cars 


Dr. Kart T. Compron 
Professor of Physics, Princeton 
University 


Cot. Geo. T. BuckIncGHAM 
Vice-President, Illinois Power and 
Light Corporation; (in referring 
to the report of the Federal Trade 
Commission on holding Com- 

panies). 


“Since 1920 travel on German air lines has multiplied 
324 times, and on Dutch lines 263 times; while England 
and France also reveal astounding increases in air 
travel.” 


¥ 


“Beginning with 1920 and ending with 1927, the cost 
of light to United States consumers decreased from 
$6.92 per million lumen hours to $4.71, or 32 per cent.” 


> 


“WANTED—Position as motorman, married seven 
years, will go anywhere.” 


¥ 


“The latest two-billion dollar combination has to do 
with power, gas, and public service corporations. The 
time has gone by for crying your eyes out over big 
combinations. If they promote efficiency and give the 
public a share of the savings, they are good for the 
public.” 


¥ 


“Electricity, for New York, is literally the breath of 
life. A 15-minute shut-down would be almost as dis- 
astrous as an earthquake.” 


> 


“In the Pennsylvania Railroad organization are 175,000 
men. Each is a railroad man.” 


¥ 


“House lighting of the future may be done with bulbs 
of gas containing no filament and not directly connected 
with an electrical circuit, but operated by radio waves.” 


* 


“That report showed that the largest of all the holding 
groups—Electric Bond & Share—is in some way related 
to an aggregate output of 10 per cent of the total in the 
country. The next largest single aggregation,—the 
Insull group—is 8.7 per cent of the total. The Northern 
American Company is next with 7.1 per cent of the total. 
There are many others, but none of them—not even the 
great Byllesby organization—exceeds 4 per cent of the 
total. So the Federal Trade Commission reported that 
there is nothing that approximated a monopoly, and that 
no such thing is possible.” 
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Bruce Barton 
Author and advertising man 


From a pamphlet issued by the 
Capital Traction Co., of 
Washington, D. C. 


Orestes H. CALDWELL 
Member of the Federal Radio 
Commission 


CuHartes Evans HucGHEs 
Attorney for the Interborough 
Rapid Transit Co., of N. Y., (in 
a hearing before the U. S. Su- 

preme Court). 


H. P. Davis 
Vice-President, Westinghouse 
Electric & Manufacturing Co. 


GrILBert SELDES 
Author 


Harry GUNNISON Brown 
Department of Economics, 
University of Missouri. 


“Do we want heat? We press a button; and lo, heat, 
invisible, silent, all-pervasive, flows into our homes over 
a copper wire. Do we need power? We have but to 
press another switch, and giants come to us over the 
same slender roadway. Clothed in invisible garments, 
they cleanse our homes, wash our clothes, crank our 
automobiles—do everything that once taxed the strength 
of men and hurried women into unlovely old age.” 


¥ 


“NEW YEAR’S RESOLUTIONS: I promise never 
to run by anybody who wants to board my car, and will 
love all truck drivers.”—A. Motorman. 


¥ 


“Certainly it has been demonstrated that a commission 
organization is not suited to administer constructively, 
efficiently or competently a great advancing scientific art 
like radio.” 


. 


“We have heard much here about the great city’s pur- 
pose, ‘in constructing these lines and leasing them to the 
Interborough.’ What is that great purpose? Certainly 
it ought not to be to carry people at the expense of the 
taxpayer.” 


> 


“A (radio) receiving set in every home; in every 
hotel room; in every schoolroom; in every hospital 


It is not so much a question of 


room. Why not? 
possibility—it is rather a question of ‘how soon. 


¥ 


“The notion that financiers get no pleasure out of 
merging companies, floating loans, introducing econo- 
mies, and making profits is industriously spread by peo- 
ple to whom these things would not give pleasure; to 
them, writing an article, or painting a picture is a form 
of creation, and establishing a line of airplanes is not, 
so they assume that the engineer suffers for lack of 
opportunity to create. They are looking for American 
tragedies, not among the failures, but among the suc- 
cesses, because they do not care for that kind of suc- 
cess and would rather no one else did.” 


¥ 


“If the city grows, and light and power are wanted 
by the people living on outlying streets, it is cheaper to 
supply them by extending the wires and pipes of the 
existing lighting company and water company, respec- 
tively, than to start new companies.” 
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Gen. W. W. ATTERBURY 
President of the Pennsylvania 
Railroad. 


Owen D. Younc 
Chairman of the Board of 
Directors, General Electric 
Company. 


Cot. Georce T. BUCKINGHAM 
Vice-President, Illinois Power and 
Light Corporation. 


Lenor F. Loree 
President, Delaware and 
Hudson Railroad. 


HERBERT SPENCER 
Scholar. 


“I do not feel that the airplane will measurably com- 
pete with the train, the steamship or the automobile, 
but that it simply will stimulate a demand for a new 
form of transport.” 


> 


“At first, the managers of business considered them- 
selves as attorneys for the stockholders for whom they 
were to produce results, honestly if possible, or dis- 
honestly if necessary; and for a while we had a de- 
moralized situation in business. The new idea in man- 
agement comes from the fact that lawyers were ad- 
vanced to high positions in management, principally be- 
cause our laws became so complicated in an attempt 
to reach and control big business that it was necessary 
for any manager to be a lawyer if the business were to 
keep within the law. The rise of the lawyers in busi- 
ness management was accompanied by a rising notion 
that the managers were no longer simply attorneys for 
the stockholders but were the trustees of an institu- 
tion.” 


¥ 


“As late as 1835 the Governor of Illinois sent a mes-~ 
sage to the legislature, in which he admonished the 
legislature to stick to canals, and to have no connection 
with such idealistic toys as locomotives, that ran on 
rails, and the thing called corporations, that were de- 
signed to exploit them.” 

¥ 

“There are at least 30,000 miles of track in this coun- 
try which should be torn up, as they are no longer 
economically justified. Over a million buildings along 
rights of way, as well as 90,000 railway stations, might 
well be abolished with profit. Trucks are now carrying 
much freight that in days gone by would have been 
shipped by railroad.” 


¥ 


“It is not to the state that we owe the multitudinous 
useful inventions from the spade to the telephone; it 
was not the state which made the discoveries in physics, 
chemistry and the rest, which guide modern manufac- 
turers; it was not the state which devised the ma- 
chinery for producing fabrics of every kind, for trans- 
ferring men and things from place to place, and for 
ministering in a thousand ways to our comforts. The 
world-wide transactions conducted in merchants’ offices, 
the rush of traffic filling our streets, the retail distribut- 
ing system which brings everything within easy reach 
and delivers the necessaries of life daily at our doors 
are not of government origin. All these are the results 
of the spontaneous activities of citizens, separate or 
grouped.” 
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Why the Activities of the Colo- 
rado Commission Are Growing 


THE STORY OF THE STATE’S UTILITIES 
REGULATION AT A GLANCE— 


In 1862 the territorial legislature of Colorado passed an 
act to regulate the maintenance of roadways and common car- 


riers: 


In 1876 the Constitution adopted by the State of Colorado 
gave specific authority for the supervision of railroads: 
In 1885 the legislature of Colorado established a Railroad 


Commission of one man: 


In 1907 the general assembly of Colorado passed an act 
providing for three Railroad Commissioners: 

In 1914 Colorado passed a Public Utilities Act: 

In 1927 Colorado passed House Bill No. 430, which pro- 


vided for the regulation of transportation facilities: 


By JOHN W. FLINTHAM 
SECRETARY OF THE COMMISSION 


, \ueE history of the regulation of 
common carriers is not of recent 
origin in Colorado. As early as 

1862 the territorial legislature passed 

an act relating to corporations, in- 

cluding those engaged in constructing 
and operating wagon and railroads. 

In a provision of this act, which pre- 

scribed the maintenance of toll roads 

in good repair and withheld the right 
to collect toll, fixing a penalty if they 
were not so kept, the foundation was 
laid for later legislation designed to 
secure the proper maintenance of road 
beds of railroads and the rendering of 
good service to the public. 

In 1867 another act of similar in- 
tent and with more specific terms was 


passed. The Constitution of the state 
of Colorado adopted in 1876 gave 
specific authority relating to super- 
vision of railroads. In 1881 an act 
was passed requiring every railroad 
company to keep an agent in the prin- 
cipal towns or cities along its line in 
this state to adjust and settle claims 
for overcharges and for all loss or 
damage. The penalty fixed for fail- 
ure to comply was a fine of $3,000 
for each month of neglect. A further 
provision of this act prescribed the 
settlement by railroad companies of 
all claims within sixty days after 
presentation. 

In 1883 an act was passed provid- 
ing that no railroad corporation trans- 
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acting its Own express business or 
express company doing business in 
this state shall charge, demand or re- 
ceive from any shipper more than 
double first-class freight rates and 
“sl| individuals, associations, and 
corporations shall have equal rights to 
have their express, freight, and mate- 
rial transported over such railroads in 
this state.” 

In 1885 the legislature established 
a Railroad Commission consisting of 
but one member, and granted him ex- 
tensive powers. The act required the 
Commissioner to make a report an- 
nually to the Governor, but in the 
8-year period to the repeal of the act 
in 1893 but two reports were rendered 
and, so far as the records show, little 
was accomplished. 


ly March 1907 the general assembly 
passed an act providing for three 
Commissioners. The act became ef- 
fective by law June 20, 1907 and the 
Commissioners appointed by the Gov- 
ernor immediately entered upon the 
discharge of their duties; but on June 
29, 1907, a large number of the rail- 
road companies operating in this state 
instituted quo warranto proceedings 
against the Commission in the district 
court of the second judicial district, 
and on July 29, 1907 that court held 
the act creating the Commission un- 
constitutional and a judgment of 
ouster was entered against the mem- 
bers of the Commission. The case 
was appealed to the supreme court of 
Colorado and on June 1, 1908 that 
court ordered the district court to 
dismiss the case without prejudice. 
On August 3, 1908 the railroads of 
this state brought suit in the United 
States Circuit Court, again attacking 


the constitutionality of the act creat- 
ing the Commission. In the fall of 
1908 three Commissioners were elect- 
ed as provided in the act for two, 
four, and six-year terms respectively. 

On January 29, 1910 the suit pend- 
ing in the United States Circuit Court 
was dismissed by plaintiffs on their 
motion. 


Ox April 4, 1910 two cases, com- 
monly known as the Northern 
Coal Company cases, were decided by 
the Commission in which the Commis- 
sion ordered a very material reduction 
of the rates in question between what 
are known as the Northern Coal 
Fields and the cities of Denver and 
Littleton. The defendants, the Col- 
orado & Southern Railway Company, 
the Union Pacific Railroad Company, 
and the Chicago, Burlington & Quin- 
cy Railroad Company, appealed, while 
the Atchison, Topeka & Santa Fé 
Railway Company and the Denver & 
Rio Grande Western Railroad Com- 
pany obeyed the order. The appeal 
was taken April 9, 1910 to the district 
court and before the same district 
court which had before decided the 
law unconstitutional. The law was 
again declared to be unconstitutional. 

On June 2, 1910 the Commission 
sued out a writ of error in the su- 
preme court and the court in its appeal 
determined the following questions: 

1st, that the railroad law was con- 

stitutional ; 

2nd, that the Commission had full 

power to regulate rates. 

At an extra session of the 18th 
General Assembly 1910, the Law of 
1907 was amended and re-enacted and 
the features in the old law objected 
to as unconstitutional were eliminated. 
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This law became effective February 
15, 1911 and was in effect until the 
Public Utilities Act succeeded it Au- 
gust 12, 1914. After the passage of 
the Public Utilities Act an attempt 
was made to have the bill referred to 
the people under a referendum law but 
its reference was stopped by action of 
the Attorney General, resulting in 
its becoming a law August 12, 1914. 


.. gg 35 of the Public Utilities 
Act provided for the issuance of 
certificates of public convenience and 
necessity and Section 36 of the act 
provided that no public utility should 
sell, lease, assign, mortgage, or other- 
wise dispose of or encumber the 
whole, or any part of its plant or sys- 
tem, or any franchise or permit or 
any right thereunder, or merge or 
consolidate its railroad, street railroad 
line, plant or system, or franchises, or 
permits or any part thereof with any 
other public utility without having 
first secured permission from the 
Commission. Section 37 of the act 
provided for the supervision by the 
Commission and its approval of the 
issuance of all stocks, bonds, notes, 
and other evidence of indebtedness 
issued by any corporation or utility 
under the jurisdiction of the Com- 
mission. These three sections, Num- 
bers 35, 36, and 37 were referred to 
the people under the referendum act 
at a general election held in Novem- 
ber 1914 and were defeated so that 
they became inoperative. By the de- 
feat of these sections the earning 
power of the Commission as provided 
in Section 42 was greatly diminished. 
In 1917 Section 35 providing for the 
issuance of certificates of public con- 
venience and necessity was passed by 


the legislature and became effective 
July 16th that date. 


HE expense of the Public Util- 

ities Commission from August 
11, 1914 to December 1, 1914 was 
$5,945.74. The total disbursements 
for the period of 1915 and 1916, 
which were the first two complete 
years of the Commission’s existence, 
amounted to $81,403.55. The force 
at that time consisted of the three 
Commissioners, and the secretary, one 
electrical and gas engineer, one as- 
sistant electrical and gas engineer, one 
statistician, one civil and railroad en- 
gineer, one rate expert, one assistant 
statistician, one telephone expert, one 
reporter, one inspector, four stenog- 
raphers and one junior clerk, requir- 
ing an annual appropriation of 
$23,160. During this 2-year period, 
1915-1916, 104 formal actions were 
brought before the Commission dur- 
ing which time 64 orders were issued, 
327 informal complaints were han- 
dled, and 742 special authorizations 
issued corporations, permitting rate 
changes, in all instances reductions or 
changes in rules or regulations bene- 
ficial to the public, 297 informal ap- 
plications for reparation to individ- 
uals charged excessive rates, and in 
each instance where discrimination or 
excessive payment was proven, au- 
thorized the utility to make the repa- 
ration prayed for. 


HE above gives the history of the 

early regulation of common car- 
riers in Colorado and in order that 
the public may know how the Com- 
mission has grown, the following 
statistics taken from the biennial re- 
port of 1925-26 and compared with 
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the work of the Commission from De-. 


cember 1, 1926 to October 10, 1928, 
the date of this report, is illuminating. 


Period Period 
Dec. 1, 1924 Dec. 1, 1926 
Nov. 30, 1926 Oct. 10, 1928 
Formal complaints 30 77 
Formal applications .... 424 415 
I. & S. cases 8 25 
Informal complaints ... 114 124 
*Reparation claims .... 93 81 
Authorities (reduced 
602 


—_—_— 


* Money value involved $9,499.93 $10,304.37 


Since the passage of House Bill 
No. 430 by the 1927 legislature which 
provided for the regulation of the 
use of public highways and of per- 
sons, firms, corporations, and associa- 
tions owning, controlling, operating, 
or managing motor vehicles used in 
the business of transporting persons 
or property for compensation or hire 
upon the public highways of this state 
and prescribing the compensation to 
be paid for the use of such highways 
in carrying on such business and pro- 
viding penalties for the violation of 
this act, effective August 1, 1927, the 
work of the Commission has been 
more than doubled. This motor ve- 
hicle act provides for the payment on 
motor vehicles hauling freight, ex- 
press, or goods of any kind of five 
mills per ton mile and on motor vehi- 
cles carrying on passenger service of 
one mill per passenger mile for all 
revenue business. This tax was for 
vehicles using pneumatic tires. An 
increase of 25 per cent is added in all 
cases for such motor vehicles as have 
solid tires in whole or in part. 

The act also provided for the filing 
of applications for certificates of pub- 
lic convenience and necessity a fee 
of $15 and a $5 filing fee for the 
transfer of a certificate. It provides 
also for a fee not exceeding 50 cents 


141 


on each $1,000 of capital to be in- 
vested for issuing said certificate of 
public convenience and necessity with 
a minimum charge of $5 for each 
certificate. Of the money collected as 
highway tax 10 per cent or so much 
thereof as may be necessary was al- 
lowed the Commission. Out of the 
balance 50 per cent goes to the credit 
of the State Highway Department 
and the remaining 50 per cent is ap- 
portioned among the various counties 
of the state according to the mileages 
of state roads and state highways as 
established by the State Highway 
Department. The amount of tax 
assessed from August 1927 to August 
1928 amounts to $75,700.30 of which 
$70,300.11 has been collected. Spec- 
ial collections which represent money 
earned by the Commission in filing 
fees for applications, transfers of ap- 
plications, copies of records, etc., for 
the biennial period up to this writing 
amounts to $7,966.38. The total ap- 
propriation of the Commission for the 
biennial period, 1927-28, amounted to 
$107,676.76, and a balance will be re- 
turned to the general fund in the 
neighborhood of $10,000 for this pe- 
riod. 


we the legislature passed 
House Bill No. 430 providing 
for the regulation of automobile com- 
mon carriers, it gave the Commission 
the following employees to help in its 
enforcement : 


1927 


- $3600 
1200 
1200 


1928 
$3600 
1200 
1200 


$7200 
2400 
2400 


2 Inspectors, salary $1800 .. 
1 Filing clerk, salary $1200 .. 
1 Stenographer, salary $1200. 


$12000 


In the past three years the Com- 
mission has insisted upon a full com- 
pliance by public utilities in first ob- 
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taining certificates of public conven- 
ience and necessity before construc- 
tion or commencement of operation. 
Furthermore, it has insisted upon cer- 
tificates of public convenience and 
necessity before the exercise of any 
rights or privileges obtained by fran- 
chises or permits from municipalities 
over which it had jurisdiction. The 
utilities did not in the first instance 
co-operate with the Commission in 
that respect and it became necessary 
for the Commission to take affirma- 
tive action to require compliance with 
these mandatory provisions of the 
law. In the last three years, however, 
the utilities have shown a spirit of 
co-operation in the proper enforce- 
ment as well as in the obtaining of 
authority on such matters as the Pub- 
lic Utilities Act requires. 


ss the Federal Transportation 
Act of 1920 which provided for 


co-operative proceedings with the In. 
terstate Commerce Commission, the 
Colorado Commission has been very 
active in matters involving adjust- 
ments of freight and express rates, 
interstate as well as intrastate. Sey- 
eral very important cases are pending 
now before this Commission as well 
as the Interstate Commerce Commis- 
sion in which the co-operative plan is 
being followed. The activities in con- 
nection with these cases have taken 
considerable time of the Commission’s 
rate expert as well as the Commission- 
ers; there is little likelihood that they 
will take less. 

With new problems of regulation 
constantly arising, the Commission 
believes that it cannot look for a de- 
crease in the matters that it has been 
handling but rather for a steady in- 
crease of activities in the regulation 
of public utilities. 





Utility Rates Are Not Based Upon Capitalization 


AT who has devoted some attention to the study of public utility 
questions complains that utility companies carry as much indebted- 
ness as possible in order to appear before Public Service Commissions 
and demand high valuations for rate purposes. 

This charge has, at least, the merit of originality. 

It would be interesting if this student of utility economics would ex- 


plain how indebtedness adds to the value of utility property. 
us say, pays $25,000 in cash for a house and lot. 
buys a similar house in the same neighborhood at the same price. 


John, let 
His neighbor, Sam, 
Sam, 


however, pays only $5,000 in cash and raises the balance of the purchase 


price on a mortgage. 
of the mortgage? 


Is Sam’s house worth more than John’s because 


The value of a utility or any other kind of property is not ordinarily 
thought to be increased because of the fact that it has been purchased 


with borrowed money. 


If the author of the statement that “utilities carry as much indebted- 
ness as possible in order to get high valuations” means that rates are 


based upon the amount of capitalization he is, of course, mistaken. 


Util- 


ity rates have not been based on capitalization for a quarter of a century 


or more. 
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Hon. Otto Bock 


Chairman of the Public Utilities Commission 
of the State of Colorado 


became a member of the Colo- 
rado Public Utilities Commis- 
sion he was engaged in the practice of 
law and in other public endeavors. 
From August 1914 to January 1922 
he was Assistant United States Attor- 
ney for the District of Colorado; he 
was connected with this branch of the 
government during the entire war 
period, which was a particularly active 
one in that department. His experi- 
ence as a lawyer and as a public official 
gave him the proper background and 
a broad understanding of legal prob- 
lems involved in regulatory matters. 


B eas the Honorable Otto Bock 


Py cmneatagy Bock was born in 
Milwaukee on February 21, 
1881. When he was six years of age 
the family moved to Chicago, where 
he spent the early years of his man- 
hood and received a grammar school 
education. For a time thereafter he 
was employed with a commission firm 
that handled products of agriculture, 
and he, therefore, became well ac- 
quainted with the commercial life of 
a large city. Commissioner Bock, 
however, wanted to get a legal educa- 
tion, so he entered a large law office in 
Chicago to begin his studies. He was 
graduated with the degree of LL.B. 
from the John Marshall Law School 
of Chicago in 1908; immediately 


thereafter he went to Denver and en- 
tered the practice of law in which he 
has been notably successful. In Colo- 
rado, where members of the Public 
Utilities Commission are appointed, 
Commissioner Bock was made a 
Public Utility Commissioner in May 
1924. He was appointed Chairman 
of the Commission by the present 
governor, Honorable William H. Ad- 
ams, on January 14, 1926. 
Commissioner Bock married Hilda 
Schabarun, daughter of one of the 
leading jobbers in tobacco at Denver, 
and they have five children—all boys. 


"Pyrenees Bock has been giv- 
ing special attention to the mat- 
ter of freight rates, intrastate as well 
as interstate, and the common carrier 


motor vehicle problem. He was one 
of the co-operating Commissioners 
who sat with the Interstate Commerce 
Commission in the original hearing in 
Docket 17000, which grew out of the 
Hoch-Smith Resolution and the joint 
case that was heard with it known as 
ex parte 87, which was an application 
for an increase by the rail carriers in 
the Western District. He is now sit- 
ting as a co-operating Commissioner 
in Docket 17000, grain and grain 
products and livestock. He is a mem- 
ber of the special committee on motor 
vehicle legislation of the National 
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Association of Railway and Utilities 
Commissioners and has been active in 
obtaining a state regulatory motor 
vehicle act; he has also given special 
attention to interstate motor vehicle 
legislation that is now pending before 
Congress. 


In addition to his varied activities, 
Commissioner Bock has been active in 
politics. At present he is a member of 
the Democratic State Executive Com- 
mittee of Colorado and of the Demo- 
cratic Executive Committee of the 
city and county of Denver. 





When the Lack of Telegraph Service 


Made a Fortune 
By A. H. MORTON 


Assistant Director of Traffic Production, Radio Corporation of America 


, \HE public has always been quick 
to reward those who have 
speeded up the machinery of 

communication between man and 

man. From the primitive days of the 
runners, through the period when 
messages were borne by horsemen, 


down to the days of carrier pigeons, 


railroads, airplanes, telegraph, tele- 
phone, and radio, the big rewards 
have been reserved for those who ren- 
der the promptest service. 


On one historic occasion—which 
has become an epic in the history of 
communication—a vast fortune was 
made by an ingenious and imaginative 
Jew who won a shrewdly-planned race 
against the existing methods of com- 
munication. His name was Nathan 
Mayer Rothschild. 

Realizing that the future of Great 
Britain and its financial condition rest- 
ed largely on the outcome of the 
Battle of Waterloo, Rothschild made 
arrangements to take full and prompt 
advantage of the result. He stationed 
himself at the scene of the decisive 
battle, and laying out a direct and 
speedy route to London, he provided 
for relays of fast horses on the Conti- 


nent, a speedy boat to cross the Eng- 
lish Channel, and additional relays of 
fast horses from the English coast to 
London. With Napoleon’s spectacu- 
lar defeat Rothschild started on his 
speedy dash to London, reaching that 
city in what was then record time. 
Keeping the precious information 
wisely to himself, he invested all the 
resources he could command in secuti- 
ties which he picked up at bargain 
prices. A few days later, when the 
outcome of Napoleon’s last threat be- 
came known to the English people, 
Rothschild was a wealthy man. And 
the Rothschild fortune has been pre- 
served ever since. 

It is unlikely that a fortune could 
ever be made in this day by taking ad- 
vantage of advance information, 
through a lack of communication 
facilities between civilized countries. 
Almost instantaneous communication 
now serves to flash news from one end 
of the world to the other. Indeed, if 
a family fortune is to be created to- 
day, it is more likely to be achieved 
through the employment of the estab- 
lished and available means of com- 
munication. 
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Credit 


What the Commissions Have and Have Not Done to 
Help the Street Railways Establish It 


ip this article the author frankly wields the cudgels in behalf 
of railways in their relations with the State Commissioners. 
“The one class of public utility which has suffered most from an 
uncharitable attitude on the part of the public and grudging relief 
from Public Service Commissions,” he asserts, “is the street rail- 


a+” 
way. 


And then he cites a case in point. 


By SIMON J. BLOCK 


HE power to tax is the power 
T to destroy. So, the power to 

regulate is the power to crip- 
ple and impair. 

Taxation affects each citizen pro- 
portionately, including politicians. 
The taxpayer, therefore, finds him- 
self protected against reckless public 
expenditures requiring excessive taxa- 
tion. Regulation of utilities may be 
constructive generally, but when such 
regulation becomes austere, or when 
necessary relief is grudgingly granted 
or unduly delayed, then Commission 
regulation fails. Corporate credit is 
not listed in current assets, but with- 
out adequate credit to expand a pub- 
lic utility is bereft of its most essen- 
tial asset. 

The Public Service Commissions 
originated in the theory that the pub- 
lic required protection against the 
aggressions of public service corpora- 
tions. There was an indefinite fear 
that unless some deputized authority 
was constantly on the alert to fore- 
stall such things, rates and fares 
would be arbitrarily revised upwards, 


service tyranically curtailed and com- 
munity need ignored. 

After a decade or more of regula- 
tion and supervision by Commissions 
sitting in nearly every state, it has 
been demonstrated that such fears 
were groundless. 

Yet, in several instances, our Pub- 
lic Service Commissions have been re- 
luctant to outgrow that early theory 
of their origin, and this has narrowed 
the scope of their constructive useful- 
ness. 


iy is now generally conceded that 
the most satisfactory public serv- 
ice is rendered by a helpfully super- 


vised monopoly of service. Ruinous 
competition for the mere sake of com- 
petition, inspired by the speculative 
thought of ultimate sale or consolida- 
tion, has long since been definitely 
frowned upon and now rarely threat- 
ens. A generation ago, before the 
advent of Commissions, our utilities, 
like our railroads, too frequently 
sought to achieve their aims through 
the mistaken channel of political in- 
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fluence. Political influence has en- 
tirely ceased to be a factor, though 
the shoe is now on the other foot, 
and it is the politician who curries 
favor from regulatory Commissions. 
His plea takes the form of special 
concessions for outlying districts. 
Though we have materially reduced 
the element of politics by Commission 
regulation, it may not yet be said that 
our Public Service Commissions are 
100 per cent immune from political 
influence. 


 Sepaiccespege and public service ap- 
pear to proceed more amicably 
and more harmoniously where light 
or power or heat or telephone is in- 
volved, than they do where transpor- 
tation is concerned. Whatever the 
psychology of it may be, the discus- 
sion that involves rates or fares breeds 
discord. Differences of opinion arise. 
These differences frequently are so 
radical that they become irreconcila- 
ble. The whole range of transporta- 
tion, from interstate to local, becomes 
involved in the discord. 

The railroads make little or no 
progress with the Interstate Com- 
merce Commission in their efforts to 
unify themselves into cohesive units 
for service. The Interstate Commerce 
Commission does not arbitrarily for- 
bid these proposed consolidations, but 
it has thus far negatived practically 
every suggestion along these lines 
submitted to it for approval. Presi- 
dent Coolidge, in his last message to 
Congress, urged legislation to clarify 
the transportation atmosphere so that 
these desired consolidations might be 
consummated along economic and 
equitable lines. For a generation or 
more there has been a minimum of 


major railroad construction. The la- 
mentable adventure of the St. Pay! 
road into the Pacific Northwest, and 
the more recent acquisitions and ex- 
tensions of certain competitive lines 
in Florida are the principal instances 
of major railroad construction. Gen- 
erally speaking, railroad progress re- 
stricted itself to realignments, double- 
tracking, and the extension of termi- 
nal facilities. There was but little 
construction of additional main-line 
mileage. 

This situation is directly responsi- 
ble for the present urge for consolida- 
tions. Trunk lines seek to obtain, 
through consolidation, facilities pos- 
sessed by other roads which they 
covet but which it is preferable to ac- 
quire by amalgamation rather than 
through the more expensive channel 
of new construction—a perfectly log- 
ical process. The Interstate Com- 
merce Commission professes to recog- 
nize the desirability of such but ap- 
pears unwilling to lend any aid in the 
consummation thereof. Our railroads 
are enjoying a period of unusual pros- 
perity and volume of traffic. No com- 
petitive service dangerously disputes 
their position of leadership in trans- 
portation. 

Yet an important quantity of rail- 
road traffic, and in some cases the 
very cream of the railroad companies’ 
earnings, is actually threatened by 
motor and airplane competition. In- 
deed, motor competition is no longer 
a threat; it is a reality. And airplane 
competition is daily approaching a 
stern reality also. 


ge railroads are unusually fortu- 
nate in one respect—they have 


unimpaired credit facilities. Thus 
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armed, they have been able to meet 
this competition squarely with its own 
weapons and upon its chosen battle- 
ground. 

We know that our trunk-line rail- 
road systems have established motor 
service auxiliaries for light freight 
traffic as well as for passenger serv- 
ice, and are watchfully ready to ac- 
quire airplane auxiliaries. Further, 
there is valid ground for the asser- 
tion that certain of our more opulent 
railroad systems have already pur- 
chased a material interest in airplane 
projects of importance and are ready 
to make use thereof as occasion de- 
mands. Protection from sharp and 
ruinous competition, unexpectedly 
arising, thus resolves itself down to a 
question of the sinews of war— 
credit: that sensitive and elusive ele- 
ment whose status and very existence 
some of our Public Service Commis- 
sions have failed to measure or re- 
spect. : 


he one class of public utility 
which has suffered most from 
an uncharitable attitude on the part 
of the public and grudging relief from 


Public Service Commissions is the 
street railway. 

Had street railways been safely en- 
trenched in credit position when war 
and competition arrived simultane- 
ously, many of their trials would have 
been less costly. These essential 
transportation agencies have received 
little sympathy and less assistance 
from supervisory Commissions. The 
tribulations of the street railway are 
country-wide. The service they ren- 
der is recognized as essential and in- 
dispensable, yet Public Service Com- 
missions have either carelessly or un- 


wittingly permitted street railway 
credit to become seriously impaired. 

It is not the purpose »f this article 
to review here any of the various 
pros and cons of the street railway 
problem. These difficulties arose 
from a combination of automotive 
competition and increased costs of la- 
bor and material. The willingness of 
city police authorities to permit empty 
automobiles to litter our streets added 
to the problem by cutting in half the 
area available for moving vehicles, 
thus retarding transportation. It 
should be the province of the Public 
Service Commissions to take cogni- 
zance of conditions which impede 
public service. 


HE case of the United Railways 

& Electric Company of Balti- 
more is particularly pertinent and il- 
lustrative. Wide-spread interest in 
this case has been aroused because it 
involves an angle of utmost impor- 
tance to street railways in particular 
and to all public service in general. 
The question involved is the rate of 
return on capital, directly affecting the 
maintenance of credit. The Public 
Service Commission of Maryland has 
refused to recede from an attitude 
eminently prejudicial, and the matter 
will probably go to the Supreme 
Court of the United States. 

Some years ago the United Rail- 
ways & Electric Company of Balti- 
more was obliged to extend whatever 
service the Public Service Commis- 
sion of Maryland required, and to 
operate at any rate of fare which the 
Commission might fix. This was 
practically without appeal on any 
fundamental question, because neither 
the Commission nor the railways com- 


147 



























pany was in position to assert what 
was a fair return upon investment 
since no valuation had been placed 
upon the property. Subsequently the 
Commission, by unanimous vote, 
after protracted hearings and exami- 
nations, fixed the value of the prop- 
erty at approximately $75,000,000. 

This valuation established a basis 
for determining a proper return to the 
company, and was the first construc- 
tive step forward. About a year and 
a half ago the company, because of 
shrinkage in earnings, appealed to the 
Public Service Commission for a 
straight 10-cent fare. At that time 
the company was selling two tokens 
for 15 cents, making the fare actually 
74 cents. Years before, the Public 
Service Commission of Maryland, as 
then constituted, laid down the wise 
regulation that a utility corporation 
must be permitted to earn sufficient 
revenue in excess of reasonable divi- 
dend requirements to enable it to 
maintain a high credit standing. The 
present Commission evidently lost 
sight of that wise axiom. Shortly 
after the application for a straight 
10-cent fare, the company ceased the 
payments of dividends upon its com- 
mon stock. 


7 company asked the Commis- 
sion for the right to earn from 
74 per cent to 8 per cent on its valua- 
tion as fixed by the Commission. 
After protracted hearings and a delay 
of approximately fifteen months, the 
Commission granted a fare of 9 cents, 
with three tokens for 25 cents, and 
fixed 6.26 per cent as a fair return 
upon valuation. And it did this de- 
spite the fact that the Consolidated 
Gas Electric Light & Power Company 
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had been allowed 74 per cent and the 
local telephone company and other 
utilities had been treated with equal 
fair liberality. 

The railways company thereupon 
appealed the decision of the Commis- 
sion, and the lower court decided in 
the company’s favor, fixing 74 per 
cent to 8 per cent as a fair rate of 
return. Upon appeal by the Commis- 
sion to the court of appeals of Mary- 
land that court declared its unwilling- 
ness to assert that the Commission’s 
rate of return, 7. ¢., 6.26 per cent, 
amounted to confiscation. A dissent- 
ing opinion of several prominent 
judges held in substance that a return 
of less than 74 to 8 per cent was con- 
fiscatory. At the same time the court 
of appeals of Maryland remanded the 
case to the Public Service Commis- 
sion for further discussion on the 
ground that the allowance for depre- 
ciation, set by the Commission at ap- 
proximately $800,000, was inade- 
quate. 

After another delay of about forty- 
five days, the Commission heard dis- 
cussion on this point. The company 
claimed that it should be entitled to a 
depreciation of $2,200,000 a year, 
which, if allowed, would produce the 
10-cent flat fare desired. The Com- 
mission finally conceded a deprecia- 
tion allowance of $1,600,000, where- 
upon a fare of 10 cents was grudg- 
ingly authorized, but was immediately 
nullified by an order requiring the 
company to sell four tokens for 35 
cents. This in effect increased the 
fare from 84 cents to 8}? cents—an 
increase which the company deems in- 
adequate to enable it to maintain its 
credit and to render service. Accord- 
ingly, the corporation now announces 
















—_— ee a eee 6 36 eee 


ono Sf -_ — = 


— 








PUBLIC UTILITIES FORTNIGHTLY 


that it will again resort to the courts 
because it feels that a 6.26 per cent 
return upon the investment is confis- 
cation and that it is an economic bar- 
rier, preventing the company from 
acquiring those factors of credit 
which are vitally essential. 


Si question involved is of tanta- 
mount concern to every public 
service utility throughout the country. 
Public service may never be adequate- 
ly rendered, nor public demand even 
partially conceded, unless credit be 
promptly available when the occasion 
demands. Undeniably, corporate 
credit is the crux of the whole situa- 
tion. Competition to establish street 
railway service through the sudden 
advent of the unregulated jitney bus 
came almost over night. Months of 
serious damage to established service 
resulted before such competition re- 
ceived any attention from the Public 
Service Commissions. The most de- 
structive competition is that which 
caters to the cream of an enterprise. 
Our street railway systems through 
the many years of their enfranchised 
service were subjected to an array of 
specific taxation, including paving, 
property, and franchise taxes; yet the 
jitney busses were permitted for many 
months to appropriate indiscriminate- 
ly the cream of urban traffic without 
compensation to the state and with- 
out the restraints of restrictive pub- 
lic service regulation. 

The street railways have never fully 
recovered from the disaster of this 
ruinous competition, unchecked until 
too late. It is obviously true that the 
theory of Commission regulation is 
sound only to the extent that a Com- 
mission having power to fix rates and 


reduce them when income reaches a 
fair return, should be endowed with 
sufficient power and should exercise 
that power with equal celerity to in- 
crease rates when income falls below 
a fair return. Commissions should 
also see to it that competition be im- 
mediately recognized so that the ex- 
isting transportation facilities be not 
damaged in its most vital organ, its 
credit. 


_— credit of public service cor- 
porations must be as zealously 
guarded by the Commission as by the 
corporation itself. Otherwise the ul- 
timate result is a greater cost of serv- 
ice to the public and less satisfac- 
tory service. The Commission may 
grandiosely order extensions, im- 
provements, or what-not, which an 
exacting public demands, yet it is but 
a futile gesture if the Commission’s 
course of opposition has impaired the 
corporation’s credit. Earnings are an 
open book—always accessible and 
ever available. 

A Public Service Commission 
should regard itself as the guardian 
of corporate credit as well as the 
guardian of public service. Impair- 
ment of the credit of our street rail- 
way systems from whatever causes— 
but abetted by Public Service Com- 
missions in overzealousness to hold 
down car fare—is directly responsi- 
ble for the unsatisfactory street rail- 
way situation throughout the country. 
The public should realize that no au- 
tomotive service can replace the street 
cars except at materially higher costs 
of service. 

A restoration of street railway cor- 
porate credit becomes increasingly 
imperative. 
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The March of Events 





Electric Railways and the Inter- 
State Commerce Commission 


N important bill has been intro- 

duced in Congress by Congress- 
man Johnson of Indiana to amend the 
Interstate Commerce Act as it affects 
electric railways, so as to exclude such 
railways fully or conditionally from 
the valuation, depreciation, and consoli- 
dation provisions of the Interstate 
Commerce Act. 

The act at the present time exempts 
“street, suburban, or interurban elec- 
tric railways which are not operated as 
a part or parts of a general steam rail- 
road system of transportation;” but 
the Commission has taken the position 
that whether an electric railway is ex- 
empt or not depends upon the amount 
and character of its business. Under 
that construction a railway commonly 
known as an interurban and doing a 
strictly interurban passenger business 
may, by reason of the character of its 
freight business, be held subject to the 
Commission’s jurisdiction so as to re- 
quire its approval of construction and 
security issues. Hundreds of millions 
of dollars of interurban securities have 
been issued by these railways without 


the approval of the Interstate Com- 
merce Commission, and one of the pur- 
poses of the bill is to validate all such 
securities. 


Phone League to Investi- 
gate Rates 


ie creation of a national organi- 
zation to investigate telephone 
rates has been announced on the Pacific 
Coast. Delegates from San Francisco, 
Oakland, Portland, Seattle, Tacoma, 
Spokane, Salt Lake City and other 
coast cities recently attended a confer- 
ence at Portland, at which the telephone 
investigating league was formed. 

The proposal was made that the 
United States Senate appoint a com- 
mittee to determine the relationship of 
the Pacific Telephone & Telegraph 
Company with the American Tele- 
phone & Telegraph Company and the 
Western Electric Company, to deter- 
mine whether the Sherman Anti-Trust 
Law and other laws governing trade 
groups have been violated. Congress 
will also be asked to enact legislation 
setting a basis for valuing telephone 
and telegraph property as a basis for 
rate fixing. 





Alabama 


Commercial Power Users Also 
Want Reduction 


eee the Commission has re- 
cently reduced rates for residen- 
tial electric service, wholesale and re- 
tail houses, stores, buildings and offices 
in Mobile are not benefited by the re- 
vised schedules. The Commission, upon 
being questioned in regard to these 


classes of consumers, replied that it 
did not intend that the revisions should 
apply to them, but that the Commission 
was at work on a schedule for Mobile 
business interests. It is still contended 
by the city commission that commercial 
users are entitled to cheaper current 
under a contract made in 1906 for a 
30-year period, but superseded by a 
Commission order. 
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California 


Rate War between Aeroplanes 


RATE war in air transportation has 
been looming up in California, as 
a result of a 25-per cent cut in the 
round-trip fares between San Fran- 
cisco and Los Angeles by the Western 
Air Express. Officials of the company 


said they were taking a leaf out of the 
histories of railroads and steamship 
companies in going after business. 
They expected the reduction would be 
met if not bettered by competing air 
lines. The new round-trip fare of the 
Western Air Express was fixed at $75 
between the two cities. 


Colorado 


Tunnel Through Continental 
Divide Starts Dispute 


HE Moffat Tunnel, piercing the 
backbone of the Rocky Mountain 
Range and reducing the railroad dis- 
tance from Denver to Salt Lake City 
by 173 miles, is involved in a court 
fight to prevent the Denver & Salt Lake 


Railroad from using it under the pro- 
visions of a lease from the Moffat Tun- 
nel Commission. A cattle man has 
complained to the district court that the 
law requires the rent to be a fair pro- 
portion of all the bonds issued for con- 
struction of the tunnel, and that the 
terms of the lease do not conform with 
this requirement. 


Georgia 


Property Transfer Results in 
Lower Rates 


HE electric and gas properties of 

the Mutual Light & Water Com- 
pany, serving Brunswick, Darien, 
Ridgeville, and St. Simon’s Island with 
electricity, and Brunswick with gas, 
have been transferred to the Georgia 
Power Company, it was announced re- 
cently by P. S. Arkwright, president of 


the latter company. The Mutual Com- 
pany has been a subsidiary of the 
Georgia Power Company, but it was 
not included in the recent order by the 
Commission reducing rates. The re- 
vised rate schedule under the new cor- 
porate arrangement will become effec- 
tive. No changes, it is stated, are con- 
templated in either the policy, methods 
of operation, or personnel of the con- 
solidated utilities. 


Illinois 


Right of Hotels to Charge 10 
Cents on Phone Calls 
Questioned 


I‘ a letter to manager Walter Greg- 
ory, of the Palmer House, as repre- 
sentative of the Hotel Mens Associa- 
tion, the Commission on January 18th 
asked the hotels to explain why they 


had been charging 10 cents for tele- 
phone calls made through their switch- 
boards because of the closing of booths 
in the battle with the Illinois Bell Tele- 
phone Company over the division of 
telephone booth revenues. Commis- 
sioner William J. Smith contends that 
a city ordinance approved by the Com- 
mission strictly provides that no call 
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over instruments of the company should 
cost more than 5 cents. Even though 
the hotels explained that half the cost 
is for service, Mr. Smith urges that it 


would take some argument to convince 
him that they are not violating the city 
ordinance and Commission rules and 
regulations. 


Indiana 


Transfer of Gas Plant to City 


A" the annual meeting of the trus- 
tees of the Citizens Gas Company 
of Indianapolis, held on January 14th, 
the trustees in a formal statement de- 
clared that they expected the company 
to give energetic and effective co- 
operation in bringing about the trans- 
fer of the property to the city for the 
benefit of the public under the terms of 
the 1905 franchise. 

Lawyers representing the city and 
the company, on January 16th, held a 
conference on legislation needed to 
simplify the enforcement of the city 
ownership provisions of the franchise. 
It is understood that measures will be 
introduced in the legislature to remove 
the franchise from the conflicting stat- 


Abandonment of Heating 
Plant Opposed 


‘so the abandonment of the hot 
water heating plant of the In- 
dianapolis Power & Light Company at 
Sixteenth and Alabama streets, In- 
dianapolis, would be in violation of an 
agreement between representatives of 
the Chamber of Commerce and the 
company, was charged by William H. 
Thompson, attorney representing pa- 
trons, before the Commission at a 
hearing on January 5th, on the petition 
of the company for authority to aban- 
don. The agreement was entered into 
at the time of the merger of the In- 
dianapolis Light & Heat Company and 


utory provisions of more recent years 
and to create a municipal utility dis- 
trict, and prescribe methods of opera- 
tion under city ownership. 

The unique situation created in the 
city of Indianapolis by reason of the 
surrender of the franchise some years 
ago for an indeterminate permit has 
attracted nation-wide attention. It has 
been contended by some that the mu- 
nicipal acquisition provisions of the 
franchise were superseded by the in- 
determinate permit, while others have 
taken the position that this provision is 
still in force and that the city may ac- 
quire the plant on the terms set forth 
in the franchise instead of paying the 
present value under provisions of the 
indeterminate permit law now in effect 
in the state. 


the Merchants Heat & Light Company, 
and, according to Mr. Thompson, re- 
sulted in the Chamber withdrawing its 
objections to the merger. The company 
alleges that the plant is nonremunera- 
tive. 

Harvey Hartsock, representing the 
company, objected to the reference to 
the agreement on the ground that the 
Commission had no jurisdiction over it, 
as it involved only three parties, the 
Chamber of Commerce, the bank, and 
the power company. Dates for final 
hearing of the case were set for Febru- 
ary 7th and 8th unless the Commission 
should grant the patrons’ motion for 
dismissal of the petition filed by the 
utility. 
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Consolidation Plans Upheld 
on Appeal 


HE proposed consolidation and 
7 of telephone companies oper- 
ated by Max F. Hosea, of Indianapolis, 
at Royal Center, Greentown, Green- 
field, Greencastle, Attica, Putnam 
county, Steuben county, Waynetown 
and Logansport has been upheld by the 
Cass county circuit court on appeal by 
the Standard Telephone Company of 
Indiana from an order of the Commis- 
sion denying authorization. Judge 
John B. Smith directed the Commis- 
sion to authorize the consolidation, giv- 
ing the new Standard Company a cer- 


tificate of convenience and necessity for 
operation as a public utility, an inde- 
terminate permit, and authority to issue 
$1,000,000 of 6 per cent first mortgage 
bonds, together with 1000 shares of no 
par stock. 

The Commission, in denying author- 
ity to consolidate, expressed the opin- 
ion that there would be no benefit to 
consumers and the public from the con- 
solidation and objected that properties 
of the proposed merger were in some 
instances not physically connected. 
John W. McCardle and Howell Ellis 
had dissented from the Commission or- 
der denying approval of the plans for 
consolidation. 


Kentucky 


Higher Phone Rates Effective 
in Louisville 


N‘* rate schedules of the South- 
ern Bell Telephone & Telegraph 
Company, averaging 10 per cent above 
the former rates, went into effect in 
Louisville on January Ist, following 
the approval of a city ordinance author- 
izing the new rates. 


Small tradesmen, however, have 
hopes of lower rates than formerly, be- 
cause of the meter basis of the new 
schedules. They may now make 85 
calls each month for $5.50, or 166 calls 
for the old business phone rate of 
$8.75. The new unlimited business rate 
is $10 a month. Under the metered 
schedule, a business man pays 4 cents a 
call for all calls over 85 during a month. 


Louisiana 


Telephone Rates in Annexed 
Territory 
Ta city of Shreveport has com- 
plained to the Commission against 


the refusal of the Southern Bell Tele- 
phone & Telegraph Company to lower 


its rates in areas recently annexed to 
the city so as to place them on a parity 
with the rest of the city. Attention is 
directed to the fact that all other pub- 
lic charges in annexed suburbs have 
been reduced to a parity with those in 
effect in the rest of the city. 


* 
Maine 


Control of Water Company 
Changes Hands 


Fir in interest in the New- 
port Water Company, according 
to a report in the Bangor News, has re- 
cently been acquired by the George F. 
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West Company of Portland, which 
owns similar enterprises in many towns 
and cities in Maine and in other states. 
The company is planning many im- 
provements in service, especially in the 
way of fire protection in the cities 
served. 
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Massachusetts 


Lean Gas Hearing Held 


HE hearing on the proposed re- 

duction of the gas standard of the 
Springfield Gas Light Company from 
528 to 500 B.T.U. was ended before 
the Commission on January 15th. 
Representatives of the city of Spring- 
field expressed entire confidence in the 
purpose and ability of the Commission, 


together with its experts, to protect the 
rights of gas consumers. A represen- 
tative of the West Springfield Board of 
Selectmen offered some _ suggestions, 
however, in order to clarify the situa- 
tion. The suggestions embodied a pro- 
test to any change. The main opposi- 
tion to the reduction came from a repre- 
sentative of the Central Labor Union 
of Springfield. 


Michigan 


Commission Pays Its Way 


Se Public Utilities Commission, 
says the Battle Creek Journal, is 
now on a pay-as-you-go basis, taking 
in as much money each year as its ex- 
penses amount to. It is reported that 
during the first eleven and a half 
months in 1928, the Commission turned 
in to the state treasury $216,567.41 in 
various fees. This included $67,666.93 


as fees on securities approved and 


$148,903 from busses and trucks oper- 
ating as common carriers. This amount 
was the largest ever collected in any one 
year from the bus and truck division 
of the Commission. During the year 
1928, the Commission approved securi- 
ties for public utilities, totaling $67 - 
666,000. This amount included a large 
number of oil companies formed after 
the discovery of oil and gas in the 
Michigan field, which is now being ex- 
ploited. 


Minnesota 


Street Car Fares in Twin Cities 


HE St. Paul city council in infor- 

mal session on January 11th 
adopted a program of proposed legis- 
lation affecting street car problems. It 
was recommended that legislation be 
passed repealing the Brooks-Coleman 
Act so as to put into effect the fran- 
chise under which the St. Paul Railway 
Company was operating prior to its en- 
actment; that if such repeal is impossi- 
ble, legislation be enacted eliminating 
possibility of a difference in fares in St. 
Paul and Minneapolis, provided that in 
no event shall the city give up any of 
its present powers over the street car 
company in the matter of ordering 
street car extensions, regulating serv- 


ice, etc.; and that the legislation which 
may be enacted prohibiting the charg- 
ing of differential fares in cities of the 
first class should also contain a pro- 
viso that the rate of return upon the 
physical valuation of the transportation 
system shall not exceed 64 per cent. 

The action of the St. Paul city coun- 
cil in seeking to establish a uniform 
rate in Minneapolis and St. Paul has 
met with considerable opposition by 
Minneapolis officials, since St. Paul has 
shown a deficit while Minneapolis has 
held its own. It is urged that the fare 
in St. Paul would have to be set at a 
higher figure than in Minneapolis or 
otherwise Minneapolis would have to 
bear the load for the less profitable 
lines in St. Paul. 


154 





PUBLIC UTILITIES FORTNIGHTLY 


Minneapolis Negotiating for 
New Gas Rates 


HEN the gas committee of the 

Minneapolis city council an- 
nounced the new gas rate schedule 
which had been worked out by the city 
engineering staff as a substitute for 
schedules proposed by John K. Swan- 
son, vice president and general mana- 


ger of the Minneapolis Gas Light Com- 
pany, Mr. Swanson declared that the 
rate schedules proposed were impossi- 
ble although a step towards a rate ad- 
justment. Negotiations for a com- 
promise are under way. It seems to be 
agreed on both sides that there is no 
way of avoiding the fact that under a 
new rate the very small user will have 
to pay more. 


Missouri 


Fight to Bar Foreign Control 


, city of St. Louis and minority 
stockholders of the St. Louis Pub- 
lic Service Company, represented by 
Judge Henry S. Priest, on reargument 
January 4th, opposed the granting of 
authority for the City Utilities Com- 
pany, a Delaware corporation, to pur- 
chase and hold more than 10 per cent 
of the total capital stock of the St. 
Louis Public Service Company. The 
proceeding has been pending before the 
Commission since December 22, 1927. 

Judge Priest and city counselor J. T. 
Muench urged that the City Utilities 
Company was a foreign corporation not 
licensed to do business in the state, and 
they charged that the public interest 


City Threatens to Appeal from 
Gas Rate Order 


ISSATISFACTION with the order of 

the Commission rendered January 
17th authorizing an increase in rates 
of the Laclede Gas Light Company 
quickly developed. The city of St. 
Louis, through its law department, im- 
mediately took steps to secure a rever- 
sal of the order. The first move 
planned was a motion before the Com- 
mission for a rehearing, to be followed 


would be jeopardized by the pyramid- 
ing of securities over which the Com- 
mission would have no jurisdiction, and 
the imposition of charges for alleged 
supervision and financial and engineer- 
ing assistance. 

Judge Noah W. Simpson, presenting 
the case for the City Utilities Company, 
confined himself to the legal aspects of 
the matter. He contended that the 
jurisdiction of the Commission did not 
extend, in the consideration of the 
question involved, beyond anything that 
might affect the rates or service of the 
St. Louis Street Railway Company. 
The questions and points raised by the 
objectors, he said, should have been 
brought before a court in equity rather 
than the Commission. 


by an appeal in the circuit court asking 
to have the entire case reviewed if the 
motion were denied. 

The Commission authorized the com- 
pany to file schedules providing for a 
75 cent minimum charge covering 300 
cubic feet of gas with a consumption 
charge of 95 cents a thousand cubic 
feet for the first step. The valuation 
of the company’s property is attacked 
by the city as excessive. Particular ob- 
jection was made to the allowance for 
going value. 





PUBLIC UTILITIES FORTNIGHTLY 


New Jersey 


Commission Outlines Duties in 
Rate Cases 


_ of an apparent misunder- 
standing as to the power of the 
Board to prevent the Public Service 
Gas Company from increasing its rates, 
the Board in its annual report to the 
Governor outlined the duties of the 
Board in rate cases. It declared that 
the law makes it the Board’s duty to 
approve any increase or alteration in 
rates to it, upon being satisfied that the 
same is just and reasonable, but that 
it is not, however, under any obligation, 
to accept the utility’s judgment whether 
changes proposed should become effec- 


Hearings in Hackensack Water 
Rate Case Resumed 


EARINGS on the application of the 
Hackensack Water Company for 

a 20-per cent increase in rates were re- 
sumed before the Commission on Janu- 
ary 8th, after an adjournment from 
December 19th. The first matter con- 
sidered was the valuation of real estate. 
Twenty-eight municipalities in Ber- 


tive, and if, in its opinion, a classifica- 
tion of rates submitted by a public util- 
ity would afford to it more than a rea- 
sonable return, or would be inequitable 
to certain classes of customers, the 
Board may substitute its judgment for 
that of the utility and require a differ- 
ent classification to be made effective, 
This, however, continues the statement, 
cannot be done by an arbitrary action, 
but if the Board’s judgment differs 
from that of the utility it cannot be 
made effective except after a proper in- 
vestigation, with due regard to the facts 
submitted by the utility, as well as to 
the objections registered by public of- 
ficials and consumers. 


gen county, it is stated in the Union 
City Hudson Dispatch, have pledged 
support in the fiht against higher rates, 
while 16 municipalities supplied by 
the company have not yet acted on the 
request for support, and two have re- 
fused to enter the fight. Englewood 
has declined to join the other cities in 
their opposition to the proposed rates, 
but has sent its city counsel to the hear- 
ings. 


New York 


State-Wide Rate Revision 
‘ee Public Service Commission has 


announced that it will begin on 
February 18th a series of hearings in 
the proceedings to evolve uniform gas 
and electric rate schedules for all com- 
panies operating in the state. Gas rates 
will be the first to receive consideration. 
Plans for the investigation were out- 
lined by Chairman William A. Prender- 


Reargument in 7-cent Fare Case 
HE appeal from the order of the 


district court for the southern dis- 
trict of New York enjoining the city 


gast at the hearing on January 16th. 

Practically all the large operating 
companies in the state tendered their 
facilities to the utmost to aid the Com- 
mission’s investigation. Approval of 
the plan was tendered by E. B. Titus, 
representing the Farm Bureau Federa- 
tion, who said that he knew of no 
group of citizens who would benefit 
more from this investigation than the 
agricultural group. 


of New York and the Transit Commis- 
sion from preventing the Interborough 
Rapid Transit Company from raising 
its fare from 5 to 7 cents was reargued 
during the week of January 14th before 
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the United States Supreme Court. The 
question whether the traction company 
can increase its fare notwithstanding 
the provisions of a contract limitation 
is raised. Another point at issue is 


Briefs Filed in Telephone 
Rate Suit 


OLUMINOUS briefs have been filed 

by the New York Telephone Com- 
pany, the Public Service Commission, 
the Attorney General, and the city of 
New York on the question of rates al- 
leged to be confiscatory which were 
fixed by a Commission order. The or- 
der is being attacked in Federal Court 
before Special Master Isaac A. Oeland, 
who has been hearing testimony since 
October 14, 1924. 

The company shortly after beginning 
its suit in 1924 obtained from the Fed- 
eral Court an order permitting it to 
make an increase of 10 per cent over 
the rates established by the Commission 
in 1923. In May 1926, the Commission 


whether the company has followed the 
correct procedure in seeking relief from 
the Federal Court before exhausting 
the remedies before the Commission 
and the state courts. 


allowed the company to retain this ad- 
vance and to make additional rate in- 
creases, but the company, dissatisfied 
with the additional increase, insisted 
that it was entitled to a return of 8 
per cent on its property. 

The company’s brief asserts that the 
court should enjoin the Commission 
from enforcing the present rates be- 
cause they are confiscatory. The op- 
ponents of the company allege that the 
rates are profitable and attack the basis 
of valuation, the treatment of deprecia- 
tion, and prices paid to the Western 
Electric Company. Objection is also 
made to the 44$-per cent revenue pay- 
ment made to the American Telephone 
& Telegraph Company for various serv- 
ices and equipment furnished to its sub- 
sidiaries. 


Ohio 


Court Hears Argument on 
Gas Discontinuance 


RGUMENTS were heard by Common 

Pleas Judge J. D. Barnes last 
month on the application of the city of 
Cleveland to restrain the East Ohio Gas 
Company from abandoning its service 
because of the failure of the city and 
the company to agree upon rates. It 
was urged by the city that the company 
could not discontinue service without 
permission of the Commission. 


Representatives of the gas company, 
however, argued that the franchise 
which expired April 30, 1928 was mere- 
ly a contractual relation between the 
utility and the city, and that the Miller 
Act, giving the Commission jurisdiction 
over service abandonment, and upon 
which the city based its case, was not 
applicable. The company also argued 
that the Miller Act was unconstitutional 
and in conflict with the home-rule pro- 
vision of the Constitution governing 
municipal affairs. 


Pennsylvania 


Scranton-Spring Brook Water 
Company Case 
DDITIONAL evidence was received 


by the Commission on the pro- 
posal of increased rates for the Scran- 
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ton-Springbrook Water Company Janu- 
ary 15th to 18th. The case will be re- 
sumed probably on February 13th. The 
area of the company extends to about 
fifty municipalities and the service is 
rendered to approximately five hundred 
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thousand persons. It is stated in the largest water company in the United 
Wilkes-Barre Times Leader that with States which is not owned by the mu- 
one exception this water company is the _nicipality which it serves. 


eS 
Tennessee 


The new Commission would be given 
jurisdiction over not only railroads, 
but such large state utilities as the 
hydro-electric power companies and 
companies operating transmission lines, 
gas distributing and pipe line compan- 
ies, oil pipe lines, bus and truck lines 
and telephone and telegraph lines. 

A bill with a similar purpose has 
been prepared for introduction in the 
senate, it is stated in the Knoxville 
Sentinel. This measure would obviate 
the necessity of a constitutional amend- 
ment by simply increasing the powers 
of the presently constituted Railroad 
Commission. 


> 


‘Texas 


Amendment to Commission 
Law Proposed 


JOINT resolution introduced in the 

legislature on January 16th by 
representatives Bradley of Houston 
and Petsch of Fredericksburg contains 
a comprehensive attempt to bring regu- 
lation of all public utilities under one 
central body. It is proposed that a 
constitutional amendment be adopted to 
change the name of the Railroad Com- 
mission to the Railroad and Public 
Utilities Commission, with a member- 
ship of five instead of three as the Rail- 
road Commission is now constituted. 


Municipal League Opposes 
Utility Legislation 


HE Municipal Utilities League of 

Texas at a meeting on January 
16th adopted a resolution opposing the 
utilities control bill which was intro- 
duced in the senate on January 11th 
and referred to the committee on state 
affairs. Objection is made by the 


league to the proposal to deprive cities 
of rate-fixing powers, to require cer- 
tificates from the Commission before 
extensions are made by cities, to the 
granting of indeterminate permits 
which might interfere with municipal 
rights in regard to franchises, and a 
protest is made against the addition of 
new duties to the present duties of the 
Commission. 


Washington 


the property of the Puget Sound Power 
& Light Company to determine whether 


Rate Investigation Asked by 
Bellingham 


HE Bellingham city council on 
January 15th unanimously passed 
a petition asking the Department of 
Public Works to make a valuation of 


the rates are excessive. The petition 
states that the city considers the rates 
too high and believes that they should 
be lowered,—if necessary, by order of 
the Department. 
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RE SPEEDWAY REALTY CO. et al. 


INDIANA PUBLIC SERVICE COMMISSION, 


RE SPEEDWAY REALTY COMPANY et al. 
[No. 9369.] 


Valuation — Intangibles — Pioneer losses — Water. 

1. Pioneer losses resulting in successive annual deficits in the 
history of utility operation should not be added to capital account and 
capitalized against rate payers with or without interest, p. 308. 

Valuation — Going value — Pioneer losses — Water. 

2. Pioneer losses resulting in successive annual deficits may be 

considered as fixing the cost of establishing a utility business, p. 308. 
Valuation — Water utility — Fire hydrants — Public good. 

3. The value of fire hydrants located within the boundaries of pri- 
vate structures or properties which have already been dedicated to pub- 
lic use should be included as a proper charge to the capital of a water 
utility when the hydrants have been acquired by the company, p. 309. 

Valuation — Structural overheads — Water. 

4, An allowance of 15 per cent was made by a water utility for the 

value of construction overheads, p. 310. 
Valuation — Working capital — Water utility. 

5. An allowance of $1000 was made for working capital to a water 

utility otherwise having a fair value of $72,591 less going value, p. 310 


[June 22, 1928.] 


Perition of water utility for authority to sell plant; authority 
granted upon finding of value. 

Appearances: Fred Bates Johnson, Attorney, for the pe- 
titioners; Horace Hanna, Attorney, for the town of Speedway 
City. 


Ellis, Commissioner: On the 15th day of May, 1928, there 
was filed with the Commission a joint petition of the Speedway 
Realty Company and the Speedway Water Company, the former 
asking for permission to sell and the latter asking for permission 
to buy the water property heretofore owned and operated by the 
Speedway Realty Company, alleging that the Speedway Realty 
Company was a corporation properly organized under the laws of 
the state of Indiana for the purpose of buying, selling, and 
leasing lands and building, and doing all things collaterally 
necessary thereto, and that the Speedway Water Company was 


an Indiana Corporation formed for the purpose of supplying 
P.U.R.1929A. 20 





306 INDIANA PUBLIC SERVICE COMMISSION, 


cities, towns, villages, etc., with water service. The petition 
further asked that the price to be paid should be fixed by the 
Commission, and that the Speedway Water Company be declared 
a public utility and be issued a certificate of public convenience 
and necessity to serve the town of Speedway City and its en- 
virons. The prayer also asked that bonds be authorized in a 
proper amount and that rates be established for the various 


classes of service rendered. 

Pursuant to proper notice a hearing was held in the rooms of 
the Commission the 5th day of June, 1928, with the above 
named appearances. 

The evidence showed that in the year 1914, and as an incident 
to the development and sale of real estate, the Speedway Realty 
Company installed a water works system for the benefit of the 
community now known as Speedway City, and continuously 
served said community with water works service from 1914 
down to and including the present date, and that that service 
included public fire protection service to the inhabitants of the 
town; that in the meantime said Speedway City has become an 
incorporated town and is now an incorporated town. 

There was submitted in evidence an appraisal of the property 
prepared by Earl Carter, former chief engineer of the Public 
Service Commission, which appraisal showed the value of the 
physical property without structural overheads based on spot 
prices of April 1, 1920 to be $62,236 as depreciated. The engi- 
neer testified that he had prepared this inventory and appraisal, 
using as a basis the actual cost of the installation in the year 
1927 of an addition to this property made for the Speedway 
Realty Company by the Indianapolis Water Company, the con- 
tract price and the amount actually paid being in the sum of 
$9,600. Mr. Carter’s testimony was to the effect that he had 
broken this total contract price back into unit prices, made an 
adjustment in these unit prices for the difference in labor and 
material prices between 1927 and May 1, 1928, thus arriving at 
actual construction costs of this property as of May 1, 1928, and 
that he had used these unit prices in making his appraisal of the 
property. Mr. Carter also testified that except as minor over- 
heads might have been reflected in unit prices, no structural 
P.U.R.1929A, 
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overhead was included in this appraisal. Mr. Carter further 
testified that considering the elements of plant in service as of 
all the years from 1914 to 1928, and the price of additional ele- 
ments on spot unit prices as of each of the several years, the value 
of the property as of each of the several years on a spot repro- 
duction basis of the property depreciated as of each date, was 
as follows: 


Year. Value. Year. Value. 
1922 
1923 
1924 
1925 
1926 


The evidence further showed that the income from this prop- 
erty from the year 1914 to and including the year 1927 was a 
total of $29,550.07, itemized by years as follows: 


Year, Income. 


1914 $129.83 
1915 248.20 
1916 1,121.75 
1917 823.04 
1918 2,622.83 
1919 2,573.89 
1920 3,366.56 
1921 1,591.19 
1922 1,396.99 
1923 1,665.92 
1924 2,889.03 
1925 3,293.64 
1926 3,428.86 

398.29 


4, 
$29,550.07 


The evidence was conclusive that the books and records of the 
Speedway Realty Company have not been kept according to the 
uniform system of classification of accounts, as prescribed by 
the Public Service Commission, and that aside from the actual 
income from water, and aside from the actual expense to the 
petitioner for water purchased, and aside from the actual cost 
of the addition placed on the plant in 1927, no actual figures 
were available. 


The expense for water up to 1919 as shown by the books, was 
P.U.R.1929A. 
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$4,066.42, and the expense by years from 1919 to and including 
the first day of May, 1928, was as follows: 


no CUCL LUT EET TLE ET TURE ee $1,306.63 
MTEL CL CEC TTT CLEP TT TP TLE TC TTR 742.98 
BEE. S060 Sve RsaeOOSARSe EOOSUNS OHV ENE EENE ROCA RSE NEE ORM ARRON 333.00 
ET C4WCC REN INROED EA COUR ER REE KURO SEO RECESS Ege earn mEe Re 1,278.97 
BEE KGHGOROEECCKS4UNESOC CHES 6000 SCOT REEOES EeCRCEDROESOHOS ORS 1,039.95 
BE SEGA WSE NHK 0c ce conn wdevneee denstoeeneaneseseneeenencease 1,160.61 
PF. Ciba e sete eo Ked ee ee we ksins CASHMERE ENS OReReeeONee EES 1,185.62 
OTC TE CCIE EC EET TET RT ee 1,662.75 
|, SR Ee rer ee errr T er Te Tee ee ere rT 761.65 


In other words, the average expense, throughout the entire 
period for water alone was $982.84, in addition to which there 
was the expense of a meter reader and a service man who, in 
addition to being furnished a house free of charge for his service, 
was allowed some compensation, the exact amount of which was 
not clear. 

There was also in evidence on behalf of the petitioner, a cal- 
culation showing the total deficits that had accumulated since 
the plant was put in service from 1914 to and including 1927, 
which deficits were arrived at by taking the spot value of the 
property in service as of each year, as testified to by Mr. Carter, 
calculating 1 per cent depreciation and a 7-per cent return there- 
on, estimating the operating expense from $600 to $900 a year 
throughout the entire period, and after taking into account the 
actual return as shown by the books for each year, arriving at 
an amount of deficit that petitioner suffered, which deficit, added 
up without interest over the period of years, amounted to 
$41,894.33. Simple interest on these annual deficits brings 
the total of deficits up to $58,044.99, and if the annual deficits 
were computed from 1914 down to and including 1927 at the 
rate of 6 per cent, the accumulated deficit would be the sum 
of $62,160.21. 

[1, 2] The Commission is not impressed with the position of 
the petitioner to the effect that all of the deficit thus created in 
the history of the utility operation should be added to the capital 
account and capitalized against the rate payers, whether that 
deficit be figured without interest, at simple interest or compound 
interest. These figures of deficit, however, must be considered 


in fixing the cost of establishing the business, that is, the cost 
P.U.R.1929A. 
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to the owners of bringing this property through lean years up 
to the point of being a going concern. The amounts of deficit,. 
therefore, will not be capitalized, yet these amounts will be con- 
sidered in fixing the allowance for going value for this property. 

[3] The attorney for the town of Speedway City brought out 
that there were several hydrants belonging to this utility prop- 
erty located within the gates of the Indianapolis Motor Speed- 
way, and that there were several hydrants located within the 
grounds of the old aviation field. Petitioner developed that the 
first set of hydrants above referred to is, in fact, located in a 
public right-of-way and that those hydrants in the so-called avia- 
tion field will soon be in a public right-of-way, as the Speedway 
Realty Company has signed a contract to dedicate and open up 
a street along the site of the railway. It was pointed out by 
petitioner also, that, while the hydrants in the speedway in a 
total sum of a little under seven thousand dollars serve primarily 
for the protection of the speedway property, yet those hydrants 
do not protect the speedway property any more than the hydrants 
on Main street protect other private property, and that, inasmuch 
as the motor speedway was part of the corporation and paid 
taxes as such, its property was as much entitled to public pro- 
tection as the property of any other tax payer, the same situation 
being true as to the aviation field. HH must be borne in mind also 
that these hydrants in question are the property of the Speedway 
Realty Company and are to be sold to the Speedway Water Com- 
pany, and, of course, have their proper value as shown by the 
inventory and appraisal. 

With respect to the amount of bonds to be authorized and 
the rates to be authorized, it may be stated that no consumers’ 
data was presented in the hearing, and it is impossible, as of 
this time, for the Commission properly to fix rates for domestic, 
business and commercial users. As to the rental that the town 
should pay for fire hydrants, the evidence is sufficiently clear, 
under the practice, to show that the fire hydrant rental per year, 
as is usual in towns of this size, ought to be an amount equal 
to from fifty to sixty per cent of the total revenues of the com- 
pany. Inasmuch as the general rate structure is not ordered, 
however, the Commission will not fix the hydrant rentals until 
P.U.R.1929A. 
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the consumers’ data is furnished, at which time such rentals will 
be fixed as will properly reflect the proportion the Town should 
pay for fire protection, directing the payment to be made cover- 
ing the period for which no payments have been made for the 
service. 

[4, 5] With respect to the value of the property to be used as 
the basis for this purchase and sale, the Commission finds as its 
starting point, the depreciated, bare bones of the physical prop- 
erty, not including structural overheads, in the sum of $62,236, 
as shown by the Carter appraisal. To this should be added an 
amount for structural overheads and using the 15 per cent figure, 
which has been quite generally used by the engineering depart- 
ment of the Commission, gives the sum of $9,355 as the over- 
heads, making the value of the physical property based on April 
1, 1928 prices, $72,591. To this must be added a proper al- 
iowance for working capital, which the Commission finds to be 
$1,000, and such going value as the evidence may warrant. In 
the opinion of the Commission, the deficits which this company 
has suffered in its entire existence, as shown by the record, should 
not be allowed as a capital charge, but this evidence should be 
taken into account in determining the going value attaching to 
this company. 

In view of all the evidence, the Commission finds the fair 
value of this property, for the purpose of purchase and sale, to 
be $85,000. 

The records show that the consent of the stockholders owning 
all of the capital stock of both the selling company and the buy- 
ing company to the purchase and sale, was obtained and filed 
with the Commission. 


Singleton, Harmon, McIntosh, Commissioners, concur. 
P.U.R.1929A. 
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WISCONSIN RAILROAD COMMISSION, 


RE WISCONSIN PUBLIC SERVICE CORPORATION. 
[R-3505.] 


Apportionment — Combined electric and railway utility. 

1. A combination electric and railway utility was required to keep 
the value of its generating equipment in the electric department, and 
charge the railway department for the energy used on the basis of the 
cost of generation before depreciation or return on the value of the 
equipment used, p. 312. 


Valuation — Working capital — Street railway. 

2. An allowance of $88,000 for the value of material and supplies 
plus two months’ average operating expenses was denied to a street 
railway company in view of the fact that revenue for such a utility 
was collected either in advance or at the time service was rendered, 
and a reduced allowance of $55,000 was ordered, making a total rate 
base of $1,949,209, p. 312. 


[August 14, 1928.] 
APpPLIcaTION of a street railway for increased rates; granted. 


By the Commission: The application in this case was filed 
with the Commission on March 7, 1928, and sets forth that the 
passenger fares now in effect for transportation of passengers in 
the city of Green Bay and between the cities of Green Bay and 
Kaukauna and points on its line between said cities are insuff- 
cient and inadequate in that they fail to produce a reasonable re- 
turn sufficient to meet operating expenses and do not afford a 
reasonable return upon the value of the property used and useful 
in the operation of said street railway and interurban railway. 

The following rates are proposed to supersede the rates now in 
effect : 

[Schedule omitted. ] 

Hearings in the case were held in Green Bay on May 16, 1928 
and in Madison on June 8, 1928 at which C. R. Phenicie and 
Bert Vandervelde appeared for the Wisconsin Public Service 
Corporation; Thomas Dwyer for the city of Green Bay, and 
Fred M. Smith for the city of De Pere. At the hearing on 
June 8th the company modified its original application to pro- 
vide a proposed rate of $3.25 for a book of 50 tickets where the 
original application proposed to abolish the book of 50 tickets. 
P.U.R.1929A. 
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The value of the railway property included in the rate base 
upon which the company founds its application is the value found 
by the Commission’s engineers in an appraisal made in 1911 plus 
book net additions to December 31, 1927. The value of ‘the 
railway property thus determined as of December 31, 1927 is 
$1,494,209. From a detailed analysis of the value of the rail- 
way property made by the company’s engineers as of December 
31, 1926 it appears that approximately 47.3 per cent of the above 
value is assignable to the city railway and 52.7 per cent to the 
interurban railway. 

The value of the railway property thus determined appears to 
be conservative when consideration is given to the decisions of 
the United States Supreme Court and the Wisconsin supreme 
court which require the Commission to give controlling weight 
to present reproduction value on a current price basis in deter- 
mining the fair value of utility property. We shall, therefore, 
accept the company’s proposed value of its railway property as 
it is not inimical to the public interest. 

{1] Under the classification of accounts prescribed by the 
Commission the applicant is required to keep the value of its 
generating equipment in the electric department and charge the 
railway department for the energy it uses on the basis of the cost 
of generation before depreciation or return on the value of the 
equipment used. It is, therefore, proper in this case to include 
in the rate base the value of the generating equipment utilized 
by the railway department. The company has estimated this 
amount to be $400,000 which is 2.88 per cent of the company’s 
total investment in generating equipment whereas the peak load 
of the railway department amounted to 3.8 per cent of the total 
peak loads of the various classes of service and at the time that 
the peak load occurred on the system the railway department 
created 4.5 per cent of such peak. The company’s apportion- 
ment, therefore, appears conservative and will be accepted. 

[2] The company has claimed an allowance of approximately 
eighty-eight thousand dollars for materials and supplies and 
working capital which is based upon the value of the materials 
and supplies on hand as of December 31, 1927 and two months’ 


average operating expenses during the year 1927. As railway 
P.U.R.1929A. 
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revenue is collected either in advance or at the time service is 
rendered we feel that there is no need for an allowance for work- 
ing capital to the amount of two months’ operating expenses in 
addition to materials and supplies carried on hand and shall, 
therefore, allow only $55,000 for these purposes. 

The rate base which we shall use in this case with our allow- 
ance for depreciation and return is as follows: 


City Interurban 

Total. Railway. Railway. 
Railway property $1,494,209 $706,761 $787,448 
Power plant property 400,000 160,080 239,920 
Working capital 55,000 26,015 28,985 





$1,949,209 $892,856 $1,056,353 
136,445 62,500 73,945 
Depreciation 56,826 26,005 30,821 





$193,271 $88,505 $104,766 


The operating results of the city and interurban railways for 
the years 1925, 1926, and 1927 as submitted by the company in 
its Exhibit # 1 are shown below: 

[Exhibits omitted. ] 

Some criticism of the operating expenses was offered at the 
hearings but from a comparison with operating results of other 
companies we conclude that the company’s operating expenses 
are reasonable and that there is no evidence of mismanagement. 

Accepting the operating results for the year 1927 as shown 
above as fairly reflecting present operating conditions we find 
that the city railway failed to earn a reasonable amount for de- 
preciation and return by $65,345, and the interurban railway by 
$136,750. 

At the time of the hearing the representative of the city of 
Green Bay called attention to the fact that under the company’s 
accounting practice the city railway is not given credit for any 
of the revenue from city passengers carried on the interurban 
ears. The testimony indicates that the gross revenue from city 
passengers on the interurban cars is about twelve thousand dol- 
lars per annum with no accurate means of determining what por- 
tion of this amount would be added to the net income of the city 
railway were these passengers carried on the local cars. Were 
we to consider the full amount of the gross revenue, however, as 
P.U.R.1929A. 
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a possible addition to the net income of the city railway it would 
not modify the conclusions which we draw in this case. 

The company’s proposed schedule as modified at the second 
hearing will yield an increase in revenue, based upon the traffic 
during the year 1927, of approximately thirty-eight thousand 
four hundred dollars on the citv railway and of about sixteen 
thousand dollars on the interurban railway. This increase in 
revenue would not be excessive but the Commission feels that the 
constant rider should be given the minimum rate possible and 
has concluded that the rate for the commutation books of 50 
tickets should be $3. With this modification the rates proposed 
by the applicant will be approved. 


City Fares. 
(Applies also to city passengers riding on interurban cars within city 
limits of Green Bay.) 
Cash fares ee 
Strip tickets—6 rides for 50¢ 
Commutation book of 50 tickets for $3 a 
Children—5 to 11 years, inclusive, cash fare 
Children under 5 years free if accompanied by an adult. 
Free transfers to city and interurban cars within city limits. 
“Zone” Fares. 

Applies to passengers riding in town of Alloues (Woodlawn Cemetery to 
Ridge Road), town of Ashwaubenon (City limits to Stop “9” Chicago Ave.) 
and on Duck Creek line beyond city limits (Military Ave.). 

Cash fare (From city into “zone’”) 

Cash fare within zone eet Tree 

Half fares—from city into zone 
within zone 

Strip ticket, plus eee 

Commutation ticket plus 

Zone books—40 for $4 


East DePere Line. 


Single fare rates in cents: 
Green Bay. Allouez “Zone.’ DePere. 
Green Bay . 10 
Allouez “Zone” 13 10 
DePere 20 13 10 
Tickets: 
2 strip tickets accepted for one ride. 
2 commutation tickets accepted for one ride. 
See also “zone” ticket provisions above. 
Children—free and half fare provisions same as city. 


Kaukauna rates as applied for and as contained on page 2 of 


this decision. 

Rates as authorized herein may be made effective for service 
furnished on and after August 15, 1928. 
P.U.R.1929A. 
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CALIFORNIA DISTRICT COURT OF APPEALS, FIRST DISTRICT, 
DIVISION 1. 


PACIFIC GAS & ELECTRIC COMPANY 
Vv. 
UNIVERSAL ELECTRIC & GAS COMPANY. 
[Civ. 6251.] 
(— Cal. App. —, 271 Pac. 377.) 


Contracts — Assignability of power contract — Sale. 

1. A distributing company purchasing electrical energy from a 
power company under a contract containing no stipulations against 
assignment and not showing that the skill or other quality peculiar to 
the power company, or nature of the service, was a material induce- 
ment, was held to have waived objection to an assignment of the con- 
tract by the power company to another company where it appeared 
that the distributing company, with knowledge of the facts and without 
objection, except as to rates charged, accepted deliveries from the as- 
signee, p. 318. 

Rates — Rate schedules — Original document. 

2. The Public Utilities Act does not require the filing of original 
rate contracts unless the Commission shall so direct; and, the form 
in which such documents should be filed being left to its discretion, 
copies will suffice if the Commission makes no further requirement, p. 
319. 

Rates — Schedules — Assignment of supply contract. 

3. When, by authority of the Commission..a power company assigns 
its interests in a supply contract with a distributing company, copies 
of both the assignment and the contract being then on file, the con- 
tract, as the effect of the transaction, becomes part of the assignee’s 
filed schedule of rates, and subsequent filing of the original instruments 
is unnecessary unless required by the Commission, p. 319. 


[October 17, 1928.] 


Action by a power supply company against a distributing 
company for certain amounts due; judgment for the plaintiff 
sustained on appeal. 

Appearances: William Kehoe, of San Francisco, for appel- 
lant; Thomas H. Breeze and Leo H. Susman, both of San Fran- 
cisco, for respondent. 


Cashin, J.: An appeal from a judgment entered against the 
defendant in an action on a contract for the sale of electrical 


energy. 
P.U.R.1929A. 
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The contract, which was entered into between Sierra & San 
Francisco Power Company (hereinafter referred to as the power 
company) and the defendant on July 9, 1915, provided for the 
sale by the power company and the purchase by the defendant 
for a period of eight years of all the electrical energy required 
by the latter in the regular course of its business in excess of 
that generated by its own plant. The rates agreed to be paid 
were fixed in accordance with a sliding scale based upon the 
amount of energy used, and it was further provided that the 
contract should bind the successors in interest of both parties. 
The complaint alleged that between the months of January, 
1920, and April, 1922, inclusive, energy was furnished, for 
which under the contract defendant agreed to pay the sum of 
$812,613.97, and of which $774,598.36 had been paid. The 
prayer was for the difference of $38,015.61, and for which, 
with interest, the judgment was entered. The contract also 
provided that for the energy delivered during any month pay- 
ment should be made within thirty days thereafter, and, in case 
the defendant should dispute any bill rendered within the period 
fixed for payment, then it should pay the amount which it ad- 
mitted to be due, and forthwith offer to submit to arbitration in 
the manner provided the question respecting the balance unpaid. 

When the contract was entered into the Railroad Commission 
of the state of California had no jurisdiction over the rates, 
charges, and contracts of the parties, for the reason that they 
were not operating within a municipality which had surrendered 
its power of control in such matters. After the amendment of § 
23 of article 12 of the Constitution in 1914, the present Public 
Utilities Act was adopted (Stats. 1915, p. 115), and took effect 
on August 8, 1915. By this legislation the Commission acquired 
jurisdiction over the parties respecting their contracts and rates 
(§ 14b) of the act, and in compliance with an order of the 
Commission the power company on October 6, 1915, filed a list 
of deviations from its regularly filed electric rates then in force. 
Reference therein was made to the above contract, but whether 
the list set forth the rate agreed to be paid thereunder cannot 
now be ascertained, as the list has been lost from the files of the 
Commission. Subsequently the Commission requested that a 
P.U.R.1929A. 
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copy of the contract be filed, and this was done on February 15, 
1916. 

Thereafter on March 26, 1919, the power company and Pa- 
cific Gas & Electric Company, plaintiff and respondent here, 
filed with the Commission their joint application for an order 
authorizing the power company to execute a lease of all its gen- 
erating and distributing plants and properties to the plaintiff, 
this being followed by a supplemental application referring to 
the proposed lease, the terms of which were contained in an 
exhibit attached, and by which, in addition to leasing its prop- 
erties and business, the lessor assigned to the lessee for the term 
of the lease or until their earlier expiration all of of the lessor’s 
existing contracts for the sale of electrical energy. Thereafter 
a notice of hearing was given by the Commission, stating the na- 
ture of the application, and on January 17, 1920, (anno.) P.U.R. 
1923E, 533, its order, referring to the form of the lease filed 
with the application and authorizing its execution, was made. 
Pursuant to the authorization the lease, containing substantialiy 
the provisions, terms, and conditions shown in the exhibit, was 
executed, but a copy of the executed instrument was not filed 
with the Commission. As stated, the lease by its terms assigned 
all existing contracts for the sale of electrical energy, and these 
the lessee assumed and agreed to perform, subject, however, to 
such changes and modifications as should from time to time be 
lawfully made by agreement between the lessee, as successor in 
interest of the lessor, and the other party or parties thereto, or 
otherwise in conformity with law. At all times since August 9, 
1915, plaintiff has been engaged in selling and distributing elec- 
trical energy in San Francisco, and during that period has had 
on file with the Commission schedules of its rates and charges 
which were in full force and effect. None of those schedules, 
however, prescribed the same rates as those specified in the above 
contract, but, as stated, a copy of the contract has at all times 
since February 15, 1916, been on file with the Commission. 


It is admitted that during the period alleged in the complaint 
the amount of energy as claimed by the plaintiff was delivered to 
the defendant, and that statements therefor were rendered 
monthly; the rates charged being those provided by the con- 
P.U.R.1929A. 
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tract. Some months before the making of the lease and assign- 
ments mentioned the original parties to the contract agreed that 
the rates fixed therein should be lowered, this agreement being 
evidenced by certain letters which passed between them. Sub- 
sequently the power company, under date of July 31, 1918, gave 
notice of the termination of this agreement, and thereafter un- 
til the month of December, 1919, bills were rendered monthly 
at the rates provided by the contract, but the defendant con- 
tinued to make payment thereon at the reduced rate. On Jan- 
uary 17, 1921, an action was commenced by the power company 
against the defendant to recover the difference, and a judgment 
therefor was entered, which was subsequently affirmed on appeal. 
Sierra & S. F. Power Co. v. Universa] Electric & Gas Co. 197 
Cal. 376, 241 Pac. 76. It was held in that case that, the letters 
mentioned not having been filed with the Commission, the pur- 
ported modification of the original agreement never became ef- 
fective, and that the power company had the right to revert to the 
original rate without the sanction of the Commission. 

After the plaintiff commenced delivery under the contract the 
defendant continued to make monthly payments based upon 
the reduced rate, and, so far as shown, no offer was made by it to 
submit the question regarding the urpaid balances to arbitration. 

[1] Appellant claims that the contract was not assignable, 
and, further, that neither the original contract nor the lease pur- 
porting to assign the same having been filed with the Commis- 
sion, as parts of plaintiff’s schedule of rates, no recovery can be 
had in the action. The contract, so far as shown, contained no 
stipulation against assignment, nor any provision which ex- 
pressly or impliedly forbade performance by another. Further- 
more, there was nothing to show that the skill or other quality 
peculiar to the power company, or the nature of the service, was 
a material inducement to the contract. Similar contracts have 
been held to be assignable (La Rue vy. Groezinger, 84 Cal. 281, 
24 Pac. 42, 18 Am. St. Rep. 179; Leader Co. v. Little Rock R. 
& Electric Co. 120 Ark. 221, 179 S. W. 358) ; and it appears that 
appellant, with knowledge of the facts and without objection, ex- 
cept as to the rate charged, accepted deliveries from the plaintiff 
P.U.R.1929A. 
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and made monthly payments on account. Such circumstances 
sufficiently indicate a waiver of objections to the assignment. 
Staples v. Somerville, 176 Mass. 237, 57 N. E. 380; Kinser v. 
McMurray, 190 Iowa, 1329, 181 N. W. 691, 694; Brewster v. 
Hornellsville, 35 App. Div. 161, 54 N. Y. Supp. 904; Wyatt 
Lumber Co. v. Cooley Hardwood Mfg. Co. (C. C. A.) 3 F. (2d) 
1023. 

It is provided by subdivision (b) of § 14 of the Public Util- 
ities Act that: 

“Under such rules and regulations as the Commission may 
prescribe, every public utility other than a common carrier shall 
file with the Commission within such time and in such form as 
the Commission may designate, and shall print and keep open to 
public inspection schedules showing all rates,” etc., “together 
with all rules, . . . contracts,” ete., “which in any manner 
affect or relate to rates, tolls, rentals, classifications, or service.” 

And subdivision 4b of § 17 of the act provides: 

“Except as in this section otherwise provided, no public utility 
shall charge, demand, collect, or receive a greater or less or dif- 
ferent compensation for any product or commodity furnished or 
to be furnished, or for any service rendered or to be rendered, 
than the rates, tolls, rentals, and charges applicable to such 
product or commodity or service as specified in its schedules on 
file and in effect at the time. . 

[2, 3] As stated, a copy of the contract was filed at the re- 
quest of the Commission, and a copy of the proposed lease and 
assignment was also filed and its execution authorized. The act 
does not require the filing of original contracts relating to rates 
unless the Commission shall so direct, and, the form in which 
such document shall be filed being left to its discretion, copies 
will suffice if the Commission makes no further requirement. 
The law requires no idle acts (Civ. Code, § 3532), and when by 
authority of the Commission the power company enlgnel its in- 
terest in the contract to the plaintiff, copies of both the assign- 
ment and contract being then on file, the contract, as the effect 
of the transaction, became a part of plaintiff’s filed schedule of 
rates, and it was unnecessary to file the original instruments, un- 
P.U.R.1929A. 
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less required by the Commission, which is not contended to have 
been the case. 

We find no merit in the appeal, and the judgment is accord- 
ingly affirmed. 

We concur: Tyler, P. J.; Knight, J. 





VIRGINIA SUPREME COURT OF APPEALS. 


BLACKWOOD COAL & COKE COMPANY, INCORPO- 
RATED 
v. 
OLD DOMINION POWER COMPANY. 
(— Va. —, 144 S. E. 439.) 


Contracts — Abandonment of rate agreement — Electricity. 

1, An agreement to pay a higher rate for electric current than that 
fixed by an existing contract pending the execution of a new contract 
was held to be evidence of abandonment, rescission, or revision of the 
original contract by mutual consent, p. 322. 

Rates — Contracts — Reasonableness. 

2. No contract with reference to the rates of a public service cor- 

poration is valid, unless it provides for reasonable rates, p. 326. 
Rates — Contracts subject to state jurisdiction. 

3. Every contract with respect to the rates of public service cor- 
porations is subject to the sovereign power of the state to prescribe and 
enforce reasonable rates, p. 326. 

Contracts — Agreement to rescind contract — Termination. 

4. An agreement to rescind a rate contract made by the parties 
thereto pending the execution of a new contract continues in effect 
until the new rate filed and approved by the Commission becomes ef- 
fective, p. 326. 

Rates — Power of Commission — Contracts. 

5. A new contract fixing rates between parties who have rescinded 
a previous rate contract by mutual consent cannot be entered into 
after rates filed with and accepted by the Commission become effective, 
p. 326. 

Rates — Contracts — Voluntary payment on Commission order. 

6. A party to an agreement modifying an existing rate contract 
so as to pay a higher rate pending execution of a new contract is 
bound by all voluntary payments made pursuant to rates fixed by a 
Commission order to which it did not object, and sums thus paid in 
excess of the amounts originally specified may not be recovered, p. 327. 

P.U.R.1929A. 
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Rates — Jurisdiction of the Commission — Changing conditions. 

7. The jurisdiction of the Commission may at any time be in- 
voked for the investigation of rates which were previously legal and 
reasonable and for the prescription and enforcement of reasonable rates, 
since the final question in all such inquiries is whether the rate at the 
time of the inquiry is reasonable or unreasonable, p. 328. 


Rates — Burden of proof. 
8. The consumer attacking an electric rate approved by a Com- 
mission has the burden of proving that such rate is unreasonable, p. 328. 


Rates — Presumption of reasonableness. 

9. A rate for electric current originally suggested by the Fuel 
Administration and accepted by the State Commission and acquiesced 
in for many years by a protestant who paid the same with no protest 
was presumed to be reasonable, p. 328. 


[September 20, 1928.] 


Suit by a coal and coke company against a power company 
for alleged excessive payment for electric current; judgment 
for defendant affirmed on appeal. 

Appearances: J. L. Camblos, of Norton, Morton & Parker, 
of Appalachia, and E. M. Fulton, of Wise, for plaintiff in error; 
John W. Chalkley, of Big Stone Gap, O. M. Vicars, of Wise, R. 
S. Graham, of Norton, and Gordon & Laurent, of Louisville, for 
defendant in error. 


Prentis, C. J.: This is an action of assumpsit, brought by the 
Blackwood Coal & Coke Company, hereafter called the plaintiff, 
against Norton Light & Power Company and the Old Dominion 
Power Company. The Old Dominion Power Company, here- 
after called the defendant, or power company, has assumed any 
obligation which may rest upon the Norton Light & Power Com- 
pany in this case, and so is the real defendant interested. 

The plaintiff sought to recover money which it paid to the de- 
fendant for electric power furnished for the operation of the 
coal mines of the plaintiff, the amount claimed being the sum of 
$104,737.43, which the plaintiff claimed it so paid in excess of 
the amount which the defendant was entitled to charge for the 
service. The period covered is somewhat longer than six years. 
By consent of the parties, the case was submitted to the trial 
judge without the intervention of a jury. There was a judgment 
for the defendant, of which the plaintiff is here complaining. 


We shall not undertake to state all of the facts, but only those 
P.U.R.1929A, 21 
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which are clearly established and decisive, without reference to 
other incidents, and we shall not undertake to discuss all of the 
questions of law so fully discussed in the briefs, because unneces- 


sary. 

[1] The plaintiff’s claim is based upon a written contract 
dated October 14, 1916. This contract, which has been assumed 
by the defendant, provided in substance, among other things, that 
it would supply, and the plaintiff coal company would take and 
pay for, all of the electric power required for the operation of the 
plaintiff’s coal mines; that the rate to be charged and paid for 
such power should be 1 cent per kilowatt hour, and that the con- 
tract should continue effective for ten years. The rate specified 
in the contract was paid until October 28, 1918, but since that 
time the defendant has charged and the plaintiff has paid in ex- 
cess of the one cent rate specified in the contract. For clarifica- 
tion, since October 28, 1918, to the date of the institution of this 
action, there are three distinct periods, which should be con- 
sidered separately : 

(a) The first period is from October 28, 1918, to February 
1, 1919, during which, by an arrangement with the United 
States Fuel Administration, the plaintiff paid to the defendant 
2 cents per kilowatt hour. It may be said, in passing, that the 
amount of the alleged excess payment during that period is 
$2,694. While the plaintiff originally sought in this action to 
recover this sum, it abandoned its claim for that amount at the 
trial, and so it is unnecessary to say more as to this item. 

(b) The second period is from February 1, 1919, to March 1, 
1922. The Federal government ceased to control the price and 
distribution of coal on February 1, 1919, so that the arrangement 
just referred to then terminated. The defendant power com- 
pany had been required to make large investments in consequence 
of the requirements of the Federal government, and if it had been 
required to return to the rates it had charged previously was in 
danger of bankruptcy; so it proceeded to prepare a uniform form 
of contract, which it proposed to the coal operators. Eventually 
all of its coal mine customers, who paid the 2-cent rate up to 
July 1, 1919, except the plaintiff and one other, paid the pro- 
posed increased rate, beginning July 1, 1919—that is, by com- 
P.U.R.1929A, 
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mon consent of those customers, the Fuel Administration rate 
was continued in effect until the uniform contract rate became 
effective July 1. There were a number of conferences between 
the representatives of the plaintiff and the defendant, but the 
plaintiff refused to agree to or to sign the proposed uniform con- 
tract. 

From February 1, 1919, defendant sent bills to the plaintiff 
at the Fuel Administration or 2-cent rate, but plaintiff only paid 
the 1-cent rate. From August 1, 1919, to January 1, 1920, de- 
fendant sent bills to the plaintiff at the rate fixed by the uniform 
contract, which provided for rates greater than one cent, but less 
than two cents. The plaintiff, however, continued during that 
period to remit at the rate of only 1 cent per kilowatt hour. 

Conferences between the representatives of the parties con- 
tinued, the final result of which was that the plaintiff trans- 
mitted the amount claimed by the power company, $9,961.88, 
with a letter dated January 28, 1920, in which this is stated: 

“Our vice president, Mr. Ario Pardee, advises us that he had 
a conference with your Mr. J. L. Kemmerer, and told him that 
we would pay the 1-cent per kilowatt advance from the time we 
discontinued paying the one-cent advance which was allowed 
them by the Fuel Administrator to the first of the year, with a 
distinct understanding, however, that this should not be con- 
strued a precedent for what we would do in the future, and was 
simply an advance payment over our old rate, to be adjusted 
when our contract is finally revised. In other words, if we 
should agree on a 14-cent rate per kilowatt hour for our new 
contract, that they should rebate us for all sums paid over that, 
and in accordance with this understanding we are inclosing our 
check for $9,961.88, which we believe to be in good form.” 

After that letter, and in 1920, the defendant continued to send 
its bills to the plaintiff at the 2-cent rate, and the plaintiff re 
verted to its former practice of remitting only the 1-cent rate 
provided for in the original contract. Thereafter there were 
several communications, which resulted in another conference on 
April 7, 1920, when it was agreed that the plaintiff should pay 
the 2-cent rate from January to April, 1920, and that it would 


thereafter continue to pay at that rate of 2 cents until a new 
P.U.R.1929A. 
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contract should be entered into. The plaintiff then continued to 
remit during the period from January 1, 1920, to February or 
March, 1922, at the 2-cent rate, promptly and without any dis- 
cussion or controversy. 

This letter of June 4, 1920, from Crevelling, the general 
superintendent of the plaintiff coal-mining company, indicates 
his very clear understanding of the agreement: 

“We are returning to you herewith your invoices of June 3d, 
being power bills for month of May, 1920. 

“Won’t you kindly make these out in accordance with our con- 
tract with you—that is, the bills to be made out 1 cent per kilo- 
watt hour, and an additional 1 cent added to this amount as per 
understanding, to continue in effect until the new contract is 
made. 

“This, I think, will show more clearly the whole matter, and 
future explanations will be unnecessary.” 

This makes it manifest that there was by mutual consent an 
abandonment, rescission, or revision of the original contract, 
which provided for a rate of 1 cent per kilowatt hour, and the 
substitution therefor of an agreement to pay a rate of 2 cents 
per kilowatt hour, until another contract should be entered into, 
and is conclusive. There has never been any later, further, or 
other contract between the parties as to the rate for the power 
which has been since supplied. 

(c) Third period, March 1, 1922, to the date of the institu- 
tion of this suit. During the latter part of 1921, the State Cor- 
poration Commission of Virginia, in the exercise of its jurisdic- 
tion over the rates of power companies, called upon the defendant 
to file its rate schedule. At that time the uniform power con- 
tract, which had been observed by the defendant and nearly all 
of its coal mine customers in this territory, had proved to be in 
some respects inadequate. In response to the demand of the 
Commission, the power company asked for time in which to pre- 
pare new rate schedules which would be acceptable to the coal- 
mining companies, which was granted. These companies had 
formed an association, known as the Virginia Coal Operators’ 
Association, of which nearly all of defendant’s customers were 


members. The plaintiff here was a member, and its general su- 
P.U.R.1929A. 
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perintendent, Mr. Crevelling, was then one of its board of di- 
rectors and a vice president. The defendant took up with the 
Coal Operators’ Association the question of schedules, rates, 
rules, and regulations. The association appointed a committee, 
which committee employed the West Virginia Engineering Com- 
pany to make an investigation and report as to the property of 
the defendant power company, its cost of operation, the pro- 
priety and reasonableness of the rates, rules, and regulations 
which the power company proposed to incorporate into its sched- 
ules in accordance with the requirements of the Commission, 
pursuant to the statute, which had theretofore been either over- 
looked or disregarded. 

The West Virginia Engineering Company made a thorough in- 
vestigation, which resulted in an agreement between the associa- 
tion and the defendant company, dated January 13, 1922. Many 
of the proposals of the defendant were rejected by the engincer- 
ing company and the association. This investigation was made 
with the full knowledge and acquiescence of the State Corpora- 
tion Commission, acting through one of its members, Hon. 
Alexander Forward. The engineer of the State Corporation 
Commission was also cognizant of this investigation, and stated 
in effect that, since the West Virginia Engineering Company was 
well qualified to make it, there would be no necessity for an in- 
dependent investigation by the Commission’s engineering staff, 
unless there should be disagreement. 

When the report of the engineering company to the Coal Op- 
erators’ Association was received and acquiesced in, the proposed 
schedules were transmitted to the State Corporation Commis- 
sion January 28, 1922, were received and accepted by the Com- 
mission February 2, 1922, and became effective March 1, 1922, 
and no objection thereto had been suggested by the plaintiff or by 
any other interested party. 

After the new rate schedules were filed, the plaintiff ceased 
paying the bills for two or three months. There were other con- 
ferences, but no remittances until May 9, 1922, when plaintiff 
sent a check to cover the bills for the months of February, March, 
and April at the rate of 1 cent per kilowatt hour. Thereafter, 
on July 19, 1922, the defendant demanded of the plaintiff pay- 
P.U.R.1929A. 
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ment at the two-cent rate for the month of February, 1922, and 
at the rates filed with the Commission from March 1, 1922, their 
effective date. This letter also stated that, unless the bills were 
so paid on that basis before the end of that month, the power 
service would be discontinued. To that letter there was no re- 
ply, but on August 1, 1922, the cheek of the plaintiff was sent 
to the defendant to cover the bills as thus demanded. There was 
neither protest nor objection of any kind then made. Thereafter, 
while Dickey continued as general manager of defendant until 
June 1, 1924, the plaintiff paid the bills as rendered at the rates 
fixed by the Commission, without any objection or protest, and 
without any intimation of dissatisfaction, and, though later some 
dissatisfaction was expressed, these rates have been continuously 
since paid. The rates fixed by these schedules depend upon the 
quantity of power used, and to this plaintiff result in a gross 
charge of slightly less than 2 cents per kilowatt hour. 

[2-5] It seems to us that the bare recital of these facts is 
sufficient to carry the conviction that the case has been properly 
decided. We pass over the assignments of error as to the ad- 
missibility of evidence. The case was heard by the trial judge, 
and we shall assume that, if there was any evidence which was 
inadmissible, it did not affect his conclusion. The burden was 
upon the plaintiff to establish its claim by a preponderance of 
the evidence, but the record is bare of any evidence to support 
a recovery. The plaintiff’s claim is based upon its original con- 
tract, but no contract with reference to the rates of such public 
service corporations are valid, unless they provide for reasonable 
rates, and every such contract as to rates is subject to the sover- 
eign power of the state to prescribe and enforce reasonable rates. 
This has been so frequently decided that it is no longer necessary 
to cite authority therefor. The parties themselves, by a subse- 
quent agreement which is clearly proved and admitted, rescinded 
so much of their original contract as provided for a 1-cent rate, 
and provided instead for a 2-cent rate, which was to continue in 
effect until some new contract as to such rates had been agreed to. 
There never has been any such new contract, and hence this 
agreement remained in effect until the rates which were filed with 


and accepted by the State Corporation Commission became effec- 
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tive, and this now prevents the making of any new or other agree- 
ment as to such rates. Such an agreement would be nugatory. 

The plaintiff is here relying upon its contract for the 1-cent 
rate, although that contract as has been shown, was so modified 
as to oblige it to pay a flat 2-cent rate until a new agreement 
should be thereafter made. This modified contract provides for a 
greater rate than the rates which have been actually paid since 
March, 1922, when the schedules filed with the State Corporation 
Commission first became effective. 

For the plaintiff’s contention, the case of Com. ex rel. Page 
Milling Co. v. Shenandoah River Light & P. Corp. 135 Va. 47, 
P.U.R.1923C, 593, 115 S. E. 695, is cited and relied on. The 
facts in this case are quite different from those which are there 
shown. Certainly, for the mere purpose of presenting the ques- 
tion now raised, that case and the original contract, as modified, 
might have been relied on, if, in due season, the procedure which 
was taken in that case had been pursued. This right, however, 
has long since been lost because of acquiescence in the rates which 
were accepted by the Commission as reasonable, which have been 
charged to and paid by the plaintiff for several years. In that 
case there had been no modification of the written contract, which 
also had some peculiar features. There the Page Milling Com- 
pany, which claimed under the contract, promptly appeared be- 
fore the Commission and filed its petition, claiming the benefits 
of its contract fixing rates. There the Commission, without evi- 
dence or investigation, adjudged the contract rate to be illegal, 
and the new or increased rate to be legal. This upon the ground 
that the new rate had not been suspended, and so became effec- 
tive by operation of the statute. The vital question decided by 
this court in that case was that a rate named in a contract cannot 
be abrogated by the mere filing of a different rate, which the 
Commission fails to suspend. There is much more in this case 
than the mere filing of rates different from the contract rate. 

[6] Here, during the pendency of the matter before the Com- 
mission, an investigation into the reasonableness of the proposed 
rates was made. This investigation was made under circum- 
stances most favorable to the consumers; it was made by ex- 


perienced engineers of their own choosing, and agreed to by 
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nearly all of the consumers in the same class with the plaintiff, 
and the result satisfied the Commission. The plaintiff had notice 
of all of this procedure. It had the right to appear before the 
Commission, to make itself a party to the proceeding, and to ask 
for the recognition of its contract, and for a fuller investigation, 
by the Commission. Instead of doing this, it elected to stand 
mute, because, according to one of its witnesses, it relied so con- 
fidently upon the validity of its original contract, which, how- 
ever, it had already itself condemned as imposing an unreason- 
ibly low rate. This is not all, however, for, though it now claims 
that it so relied upon its original contract (which, however, it 
had itself so modified), it then proceeded without any protest or 
objection to pay the rates named in the schedules for several 
years. This binds it for the past, for it cannot be doubted, under 
the facts of this case, that all of these payments were voluntary 
payments. Indeed, it is difficult to conceive of involuntary pay- 
ments of rates to public utility companies, because the doors of 
the State Corporation Commission are always open to prevent 
coercion, oppression, or the exaction of illegal rates. 

[7-9] The rates of public utility companies, however estab- 
lished, are never immutable. Conditions change, and a rate 
which might have been originally legal, because then reasonable, 
may thereafter become unreasonable and illegal. The jurisdic- 
tion of the Commission may be at any time invoked for the in- 
vestigation of all such rates, and for the prescription and enforce- 
ment of reasonable rates. The final question in all such inquiries 
is whether the rate at the time of the inquiry is reasonable or 
unreasonable. Richmond v. Chesapeake & P. Teleph. Co. 127 
Va. 612, P.U.R.1921C, 46, 105 S. E. 127; Clifton Forge v. 
Virginia-Western Power Co. 129 Va. 377, P.U.R.1921D, 57, 106 
S. E. 400; Victoria v. Victoria Ice, Light & P. Co. 134 Va. 134, 
P.U.R.1923A, 465, 114 S. E. 92, 28 A.L.R. 562; Richmond v. 
Virgina, R. & Power Co. 141 Va. 69, P.U.R.1925D, 714, 126 
S. E. 353; Union Dry Goods Co. v. Georgia Pub. Service Com- 
mission, 248 U. S. 372, 63 L. ed. 309, P.U.R.1919C, 60, 39 Sup. 
Ct. Rep. 117, 9 A.L.R. 1420; Manigault v. Springs, 199 U. S. 
473, 50 L. ed. 274, 26 Sup. Ct. Rep. 127; Producers’ Transp. 


Co. v. Railroad Commission, 251 U. S. 228, 64 L. ed. 239, 
P.U.R.1929A. 





BLACKWOOD C. & C. CO., INC. v. OLD DOMINION P. CO. 329 


P.U.R.1920C, 574, 40 Sup. Ct. Rep. 131. The plaintiff here, 
even in the proper forum—i. e., before the State Corporation 
Commission—would labor under the burden of showing that the 
rates being charged were then unreasonable. The presumption 
here, in absence of proof to the contrary, is that all of the rates 
here charged were and are reasonable, because, first, they were 
originally suggested by the Fuel Administration and acquiesced 
in by the consumers; secondly, because of the voluntary modifica- 


tion of the 1-cent contract rate and its increase to 2 cents made 
by the plaintiff itself; and, thirdly, because by the investigation 
made by the Coal Operators’ Association and the expert engineers 
employed by that association, with the acquiescence of the State 


Corporation Commission, approved by most of the consumers 
interested, and paid by the plaintiff for many years before the 
institution of this action. 

If the plaintiff is entitled to any relief for the future, the 
forum in which that relief should be sought is not in the courts, 
but in the State Corporation Commission. 

Affirmed. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


SIXTY-SEVEN SOUTH MUNN 
v. 


PUBLIC SERVICE ELECTRIC & GAS COMPANY. 


Service — Master meter — Definition of customer. 

1. The Board did not regard the definition of a customer as given 
in the rules of an electric utility as determinative of the question 
whether or not the owner of an apartment house could require the util- 
ity to install a master meter for the purpose of reselling current to 
tenants, p. 332. 


INCORPORATED 


bd 


Service — Rules and regulations — Legal effect. 

2. If a construction of the Board’s rules would deprive an applicant 
for service of equitable relief, such relief should be afforded notwith- 
standing the rules, in view of the fact that no system of rules can be 
sufficiently comprehensive to dispose of the many details involved in the 
regulation of electric utilities, p. 332. 

Commissions — Decisions from other jurisdictions, 
3. The decisions of the courts of other states should be given the 
P.U.R.1929A. 
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serious consideration they merit, but this should be done with due re- 
gard to the law and public policy of the native state, and the applica- 
tion of such law and policy to the case before the Commission, p. 333, 


Constitutional law — Property rights — Electricity. 

4. Electric current as property differs from other property, in that 
its distribution and sale on a large scale requires the use of public 
highways, thereby giving to the government the right to supervise, 
regulate, and control its sale, p. 333. 


Public utilities — Apartment house operators — Public interest. 

5. Public interest will not be conserved by permitting the operator 
of an apartment house not a public utility nor subject to Commission 
jurisdiction to resell, from a master meter, utility service to tenants, 
or to possess the right to discontinue electric service, p. 335. 


Service — Meters — Electric utility. 

6. It is in the public interest that a regular utility company which 
has developed an eflicient organization for metering the current which 
it sells should, so long as it properly serves the convenience of those 
wanting such current, supply the meters required to measure it and be 
responsible for their accuracy, p. 336. 


Monopoly and competition — Service to tenants — Electricity. 

7. A public utility should not be deprived of the profits accruing 
from resale business to apartment tenants by the operators of the build- 
ing purchasing current at power rates through a master meter for re- 
sale, in view of the effect on the unit costs per customer of supplying 
service to remaining patrons, p. 336. 


Public utilities — Furnishing current to tenants — Hotels — Apart- 
ments, 

8. Operators of office buildings, hotels, and apartment hotels fur- 
nishing current as an incident of tenancy paid for in the rent charge 
are to be distinguished from landlords of apartment houses attempting 
to resell as a separate commodity to tenants, current bought at whole- 
sale rates through a master meter, p. 337. 

Commissions — General powers — Intent of legislature. 

9. It was intended by the legislature in establishing the Commission 
that all phases of public utility activities both as to rates and service 
should be under the supervision of the state, p. 338. 

Public utilities — Regulation by the state — Subversive plans. 

10. Any plan or method which takes from the state the power to 
regulate—and control rates and service between the public and utilities 
is opposed to the policy of regulation adopted by the state, is not in 
harmony with the best interests of the public, and will not be favorably 
regarded, p. 338. 

Discrimination — Resale of electric current — Landlords. 

11. It is discriminatory and unfair for electric energy to be sold to 
a landlord to be redistributed by him as a separate commodity at rates 
fixed by him or his agents and recorded on meters under similar control, 
p- 339. 

P.U.R.1929A. 
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Service — Resale by landlords — Electricity. 

12. An electric company was required to discontinue the sale of 
current to landlords for resale or redistribution by them to tenants as 
a separate commodity not absorbed in the rent charge, p. 339. 

Constitutional law — Contract obligations — Landlord and tenant. 

13. The contractural rights of landlord and tenant are not in issue 
in the determination of whether an electric company should be compelled 
to furnish current to landlords for resale or redistribution to their 
tenants, p. 339. 

Service — Duty to serve — Installation of master meter. 

14. The refusal of an electric company to install a master meter in 
an apartment house for the resale and redistribution of current to ten- 
ants by the landlord is not a denial of adequate and proper service nor 
an unjust or arbitrary discrimination, p. 339. 


[December 11, 1928.] 


Comptarnt by the operator of an apartment house against the 
refusal of an electric company to install a master meter for re- 
sale or redistribution of current to tenants; dismissed. 

Appearances: Harry V. Osborne and William S. Clarke, 
for the Sixty-Seven South Munn, Inc.; George H. Blake, for 
Public Service Electric & Gas Company. 


By the Board: The complainant, Sixty-Seven South Munn, 


Inc., the owner of a recently built apartment house, in the city 
of East Orange, applied to the Public Service Electric & Gas 
Company to install a master meter; the petitioner proposing to 
purchase and resell electric current to tenants in the building. 
The respondent has refused to install such meter. It expresses 
itself as willing to install and maintain a meter to measure such 
electricity as may be required by the owner for lighting halls 
and the operation of elevators; also to install meters in the apart- 
ments of those of the tenants who desire to use electric current. 

The position of the complainant is stated in counsel’s brief as 
follows: 

“The complainant, herein referred to as the owner, proposes 
to purchase from the respondent, herein referred to as the power 
company, electric current sufficient for its needs and for the 
needs of its tenants, to be measured by a master meter furnished, 
maintained, and read by the power company. The owner to pay 
the power company for all such electric current delivered to it 


through such master meter at the prevailing rate of the power 
P.U.R.1929A. 
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company for a like amount of current consumed. The owner has 
contracted to furnish its tenants with electric current for light 
and other domestic purposes at the prevailing rate of the power 
company for a like amount of current consumed as approved by 
the Board of Publie Utility Commissioners. (See Ex. p. 3.) 

To this end, the owner employs an agent, Meter Service Cor- 
poration, a corporation organized under the laws of New Jersey, 
which furnishes, installs, reads, tests, maintains, and calibrates 
individual meters, or sub-meters, for each of the tenants, ren- 
ders bills to the tenants and collects from them, as agent of the 
owner, and, as agent of the owner, pays the bills submitted to the 
owner by the power company. (See Ex. p. 1.) 

The compensation to be paid by the owner to its agent, for this 
service, is regulated by private contract between them and has 
no relation to or bearing upon this case whatsoever.” 

[1, 2] As rates are based on quantities consumed the prevail- 
ing rate to each tenant would be higher than the rate applicable to 
the quantity delivered through the master meter. The difference 
between the aggregate of the sums which would be collected from 
the tenants and the amount paid to the respondent would be ma- 
terial. This difference, according to the testimony, would be 
divided between the owner of the building and the company in- 
stalling the meters. The respondent contends that it is not its 
duty to supply electricity at a quantity rate to be sold by the pur- 
chaser at a profit to those who otherwise would be its customers. 
This the complainant disputes, contending that the owner of the 
apartment house is a customer entitled as a matter of right to 
receive current for resale to the tenants. 

In support of this contention reference is made to the Board's 
rules applying to electric utilities; to various provisions of the 
public utility act and to numerous decisions of the courts. 

The Board does not regard the definition of a customer as 
given in its rules as depositive of the case before it. These are 
general rules applicable to various conditions of construction, 
equipment, and service. Obviously no system of rules of this 
kind can be sufficiently comprehensive to dispose automatically 
of the many complex details involved in the regulation of elec- 


tric utilities, and if a construction of the Board’s rules would 
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deprive an applicant of equitable relief such relief should be af- 
forded notwithstanding the rules. 

[3] It seems to us a decision of the case should be based upon 
something broader than a construction of the rule defining a cus- 
tomer. Nor do we feel that the decisions of the courts cited by 
the complainant are controlling. The decisions of the courts of 
other states should be given the serious consideration they merit, 
but this should be with due regard to the law and public policy 
of New Jersey, and the application of such law and public policy 
to the case before us. 

The cases decided by the United States Supreme Court, re- 
ferred to by counsel, do not appear to be based upon facts similar 
to those before the Board. The decision in People ex rel. New 
York & Q. Gas Co. v. McCall, 245 U. S. 345, 62 L. ed 337, 
P.U.R.1918A, 792, 38 Sup. Ct. Rep. 122, was upon an appeal 
from an order of a State Commission requiring a gas company 
to extend its mains. The issue before the Court was whether 
the return compared with the cost of the extension involved con- 
fiscation of the company’s property. In Consumers’ Co. v. 
Hatch, 224 U. S. 148, 56 L. ed. 703, 32 Sup. Ct. Rep. 465, the 
question was whether a water company should at its expense lay 
a pipe from the curb to its main, or this cost should be borne 
by the customer. In both cases, the decisions were against the 
utilities. 

Certain findings were made as to their duties, but these in 
the Board’s opinion do not control in the different state of facts 
existing in the instant case. In this case, the question is whether 
it is the duty of a public utility to furnish electric current which 
the purchaser does not propose to use himself but to sell to others 
the utility is able and willing to supply. 

The complainant contends that the nature of the use is im- 
material; that refusal to supply it is an unlawful attempt by the 
respondent to pick and choose its customers and an unlawful dis- 
crimination against the complainant. The complainant asserts 
that electric current is property, quoting from Curtis on the Law 
of Electricity. 

[4] But though electric current may be property it differs 
from other property, in that its distribution and sale on a large 
P.U.R.1929A. 
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scale requires the use of public highways. Because of this the 
electric utility may not charge more for current sold than public 
authority determines to be just and reasonable. Its property, 
property rights, and equipment facilities are subject to super- 
vision, regulation, and control by a department of the state gov- 
ernment. But while the state restricts the freedom of public 
utilities in the conduct of their businesses it assures to them a 
certain measure of protection. Because of this the right of a 
municipality to grant a franchise is restricted. The Public 
Utility Act (Chap. 195, P. L. 1911, § 24) provides that: 

“No privilege or franchise hereafter granted to any public 
utility as herein defined, by any political sub-division of this 
state, shall be valid until approved by said Board, such ap- 
proval to be given when, after hearing, said Board determines 
that such privilege or franchise is necessary and proper for the 
public convenience and properly conserves the public interest, 
and the Board shall have power in so approving to impose such 
conditions as to construction, equipment, maintenance, service, 
or operation as the public convenience and interests may rea- 
sonably require.” 

This, it seems to us, expresses a principal which underlies a 
privilege to make a special use of public highways. Whether the 
privilege shall be granted is not to be determined by the question 
whether it will be profitable to the utility, or afford to others 
an opportunity to purchase and sell at a profit something the 
utility could not distribute without such privilege. It is de- 
termined by the question whether the grant “is necessary and 
proper for the public convenience and properly conserves the 
public interest.” In ruling upon this question, it is the Board’s 
duty to determine whether a utility operating in a given terri- 
tory supplies adequate and proper service and should furnish the 
service contemplated by a franchise grant to others. 

It is true that electric utilities, by virtue of state law, may 
place poles and wires in public highways and their conduits and 
cables beneath them without the franchise grants that must be 
obtained by gas and water companies. A corporation organized. 
“for the purpose of constructing, maintaining, and operating 


works for the supply and distribution of electricity for electric 
P.U.R.1929A. 
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lights, heat or power, shall have full power to use the public roads 
or highway, streets, avenues, and alleys in this state for the pur- 
pose of erecting posts or poles on the same to sustain the necessa- 
ry wires and fixtures, upon first obtaining the consent in writing 
of the owners of the soil; provided, however, no posts or poles 
shall be erected in any street of any incorporated city or town 
without first obtaining from the incorporated city or town a des- 
ignation of the street in which the same shall be placed and the 
manner of placing the same. . . .” (P. L. 1896, p. 322). 

But the power given by this act is subject to limitation by later 
enactment. The Board of Public Utility Commissioners has 
authority. 

“After hearing, upon notice, to determine, between public 
utilities supplying electric light, heat, or power, questions in 
dispute as to territories to be served ; to enjoin, pending hearing, 
the construction of facilities for such supply, and, upon finding 
and determination that such construction is not necessary and 
proper for the public convenience, and will not properly con- 
serve the public interest, to issue orders prohibiting the same.” 
(Chap. 150, P. L. 1926). 

In the instant case the dispute is not between two electric light- 
ing companies as to which should supply a certain territory. It 
seems to us, however, a similar principle is involved. 

[5] The respondent is ready and willing to supply service to 
the tenants of the apartment house. The evidence shows that a 
large number of tenants are willing to have respondent’s meters 
installed in their apartments. It does not show the tenants pre- 
fer that meters should be installed by the Meter Service Corpo- 
ration. They would have no better rate if meters of the latter 
are installed. The Meter Service Corporation is not a public 
utility. Because of this it would not be subject to the Board’s 
rules which require electric utilities to provide and maintain ap- 
paratus and facilities for testing meters and to periodically test 
the same. In the event of dispute as to a bill rendered, it could 
discontinue service to enforce payment without right of appeal 
by the customer to this Board. Under such conditions it cannot 
be reasonably contended that it conserves the public interest for 


the considerable part of the public who live in apartment houses 
P.U.R.1929A. 
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to be dependent for service upon meters installed by supply com- 
panies in partnership. with landlords rather than to depend upon 
public utilities subject to regulation and control. This if limited 
in its effect to the parties immediately concerned in the instant 
case might not be of public concern. But a ruling as to the duty 
of the utility may have a far reaching effect. 

An electric utility operating upon a large scale in an extensive 
territory, if it provides, as it should, adequate service, must do 
more than maintain power houses, wires, and cables. Among 
other things, it must have adequate facilities for testing meters; 
it must keep proper records of the same and use every reasonable 
and practicable precaution to avoid error and injustice in deal- 
ing with its customers. 

[6] It seems to us to be in the public interest that a company 
which has developed an efficient organization for doing this, so 
long as it properly serves the convenience of those wanting elec- 
tric current, should supply the meters required to measure it and 
be responsible for their accuracy and the records of registra- 
tion. 

[7] The costs of doing this are distributed among the cus- 
tomers. As their number increases the unit cost per customer for 
the service rendered naturally decreases, and as rates are di- 
rectly affected by the cost of supplying service it is in the public 
interest that the utility should operate at the lowest cost consist- 
ent with good service. Rate schedules of electric utilities gen- 
erally provide for lower rates for large quantities. To an ex- 
tent, the low rate is designed to make attractive the purchase of 
electricity from a public utility by those who otherwise would 
maintain private plants. 

A meter supply company; not a public utility, and not sub- 
ject to regulations prescribed to protect the interests of cus- 
tomers; by buying current at the low quantity rate and selling 
at the utility’s rate for smaller quantities might have a con- 
siderable margin of profit. Apparently the complainant who 
proposes to share the profit believes this to be so. Otherwise it is 
difficult to see why there should be insistence upon the com- 
pany supplying the current in the manner desired. If arrange- 


ments between owners of apartment houses and meter supply 
F.U.R.1929A. 
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companies, by virtue of which the latter are substituted for elec- 
tric utilities in supplying service to tenants, are profitable, it 
would be natural for other owners to make similar arrangements. 
A multiplicity of such cases would take from the utility a large 
number of those who would be its customers. 

Removed from the protection, to which if customers of a public 
utility they would be entitled, there would be no advantage, but a 
disadvantage to those served by the supply company. Loss of 
customers would tend to increase the unit cost per customer of 
supplying service to those remaining and whom the respondent 
must serve. 

The adverse effect upon the utility and the public served might 
equal if not exceed that which would result if another electric 
utility extended its lines into a part of the territory in which 
the respondent is under obligation to supply service. 

In the event of an attempt by a public utility to make such 
extension, it would be the Board’s duty to prohibit it if it did 
not appear to be necessary and proper for the public convenience 
and would not properly conserve the public interest. This being 
so, is it the Board’s duty to issue an order which, in effect, would 
turn over to be served by a meter supply company those who 
would be otherwise customers of the respondent? Should this 
be done, in the face of an evident disadvantage to the customers 
who do not complain that they cannot obtain service from the 
respondent ? 

[8] It is contended that in principle “there is no difference 
between furnishing electric energy to the owner of an office 
building, loft, factory, or an apartment hotel, than to the owner 
of an apartment house. There is a resale of current by the land- 
lord whether through metered service or concealed in a rent 
charge.” (Complainant’s brief page 25). 

We are of the opinion that there is, in principle, a difference 
between the instances cited and the case before us. There is in- 
volved a question of public policy, one which relates to the prac- 
tical application of a well defined state policy in matters of regu- 
lation. It is essential that the efficiency of regulation should be 
maintained, consistent with the practical handling of the sale 
and distribution of electric energy and the preservation of rea- 
P.U.R.1929A. 22 





338 NEW JERSEY BOARD OF PUB. UTIL. COM. 


sonable and proper relations between the customer and the public 
utility furnishing the service. Long established relations be- 
tween a utility and its customers which relations are generally 
regarded as serving the public convenience differ materially from 
the relations it is proposed shall exist in the case before us. 

Office buildings, hotels, and apartment hotels are generally 
operated in such a manner that there is furnished to the tenant 
as part of the rent, services such as heat, light, refrigeration, 
janitor, and maid services. All of these services are included in 
the monthly or annual rent charges and become part of the in- 
cidents to the tenancy. The relations between the parties ac- 
cording to the terms of the lease or contract are those of land- 
lord and tenant. Where, however, electric energy is to be de- 
livered to the landlord and he resells electricity to his tenants, 
not as part of the terms and conditions of the tenancy but as a 
separate commodity, the energy to be measured by the installa- 
tion of meters and sold at a rate per kilowatt to be determined 
by the landlord, the relation of landlord and tenant does not 
exist. The landlord, in effect, is performing some of the usual 
functions of the public utility company. The landlord or the 
landlord’s agent (in the instant case, the Meter Service Corpora- 
tion) proposes to fix the rates to the tenant and have under its 
own supervision and control the character of the service it will 
render. Meter inspection will be optional with it. If*the meter 
becomes fast, it is a problem for the Meter Service Corporation 
or the landlord to dispose of as they see fit. They may charge the 
same rate to the customer as all other customers of the public 
utility company pay, or may exceed this rate if they choose. It 
will be observed that such an intermediate agency between the 
consumer and the company which supplies the energy is entirely 
without regulation or control, although performing in effect func- 
tions similar to a public utility company which is under the con- 
trol and supervision of the state. 

[9, 10] It was intended by the legislature in establishing the 
Public Utility Commission, with the powers set forth in the stat- 
ute, that all phases of public utility activities, relating to their 
dealings with the public as to rates and service should be under 
the control and supervision of the state. If the public utility 
P.U.R.1929A. 
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company itself desired to create an agency to purchase its cur- 
rent and redistribute it in the manner requested by the com- 
plainant, that agency would not be subject to regulation and it 
might well be regarded that the utility company, through subter- 
fuge, was reselling its current to the consumers free from regula- 


tion as to rates of service. Any plan or method which takes from 
the state the power to fully regulate and control rates and serv- 
ice between the public and the company cannot be regarded with 
favor by this Board. Such a plan is opposed to the policy of 
regulation adopted by the state and is not in harmony with the 
best interests of the public. 

[11] Questions similar to that now before the Board have oc- 
easionally arisen in the past, and were dealt with according to 
the conditions surrounding the individual case. The Board is 
of the opinion that it is not against the policy of the state if elec- 
tric energy is sold to a landlord through a master meter to be dis- 
tributed to tenants in a building as part of the service supplied 
and included in the cost of the rent, and that this is not objec- 
tionable. But where the electric energy is sold to the landlord 
to be in turn sold and distributed by him as a separate com- 
modity, in quantities measured by the installation of meters at 
rates to be fixed and determined by him or his agent, it removes 
from the field of regulation an element of public utility activities 
which, under the policy of the state, should be subject to regula- 
tion. It seems to us that practices of this kind should be re- 
garded as discriminatory and unlawful. 

[12-14] In the testimony in the case before the Board, it ap- 
pears that there are instances, somewhat similar in character to 
that now presented for determination with respect to which the 
Public Service Electric & Gas Company is rendering service. 
In any case where electric energy is sold to a landlord of a build- 
ing for resale or redistribution through the medium of meters, 
and which is not a service charged for in the rent this should be 
discontinued. This will be required by the Board. 

The complainant contends that the Public Utility Commis- 
sion may not interfere with the contractual rights of landlord 
and tenant. The Board does consider that the contractual rela- 
tion of landlord and tenant is an issue to be determined. The 
P.U.R.1929A. 
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question is one of rendering safe, adequate, and proper service 
by a public utility in accordance with the statute. 

For the reasons stated herein, the Board finds and determines 
that the respondent’s refusal to install a master meter is not a 
denial of adequate and proper service nor an unjust or arbitrary 
discrimination against the complainant. 

The complaint, therefore, is dismissed. An order will so en- 
ter. [Order omitted. ] 
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CITY OF PITTSBURGH et al. 
Vv. 
EQUITABLE GAS COMPANY. 
[Complaint Docket Nos. 4538 et al.] 


Depreciation — Depleted natural gas supply. 

1, An annual depreciation and amortization allowance that is re- 
lated to the annual production and sale of natural gas was held to 
satisfy most completely the requirements of a natural gas business 
facing a declining production and revenue, p. 344. 


Rates — Reasonableness — Estimates of value. 

2. Complaints against excessive rates were dismissed where, after 
careful consideration of all possible alleged factors concerning valuation, 
it was found that in no event could the company be earning an excessive 
net return on the current rate, p. 349. 


[November 20, 1928.] 


Comp taint by a city and others against alleged excessive nat- 
ural gas rates; complaint dismissed. 


By the Commission: Complaints against tariff P. S. C. Pa. 
No. 10, effective November 1, 1921, were filed with the Public 
Service Commission October 31, 1921, by city of Pittsburgh, 
city of McKeesport, Allied Boards of Trade of Allegheny county 
and others and were consolidated by stipulation following con- 
ference with Chairman Ainey at Pittsburgh on April 7, 1922. 

Complaint against tariff P. S. C. Pa. No. 11, effective July 
14, 1924, was filed by city of Pittsburgh, July 12, 1924. 
P.U.R.1929A. 
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The increase in rates filed under tariffs No. 10 and No. 11 
were such as to affect only the domestic, commercial, and small 
industrial customers and were in the first block of each tariff 
50 and 60 cents, net, per M. c.f., respectively. 

At a hearing in Pittsburgh on December 3, 1924, it was agreed 
between counsel that all pending complaints against the respond- 
ent’s tariffs should be consolidated and that the testimony in the 
complaint of the city of Pittsburgh should be taken as applicable 
to all of them. The complaint is against on increase in rates 
only and no complaint is made of the quality of service. 

In order to expedite the proceeding the respondent company 
agreed to furnish to the engineers of the city of Pittsburgh in 
advance of the hearings, copies of all statements which it was 
going to introduce. This included detailed inventory of the 
property located in Pennsylvania as well as the property of the 
Pittsburgh & West Virginia Gas Company, an affiliated com- 
pany, located in West Virginia and from which the main source 
of supply of gas is obtained. 

At the first hearing, it was agreed that informal engineering 
conferences would be held from time to time, at which engineers 
for complainant and respondent would try to agree on the in- 
ventory and reproduction cost of the properties. To this end 
conferences were held during the summer and fall of 1925 and a 
general agreement was reached on the inventory and reproduc- 
tion cost on several price bases. There were several differences 
of opinion however which formed the basis of separate stipula- 
tions or statements found attached to the engineers’ conference 
report. Hearings were had from time to time during 1925 and 
1926 and the testimony closed March 24, 1927. 

The Equitable Gas Company is engaged in the production of 
natural gas in western Pennsylvania and supply of gas to do- 
mestic and industrial consumers in the Pittsburgh district. It 
is the largest of three companies serving gas in this territory, 
the other two being the Peoples Natural Gas Company and the 
Manufacturers Light & Heat Company. The above Companies 
are nonafiiliated. 

The Equitable Company obtains some of its gas supply from 


western Pennsylvania but its main source of supply is from 
P.U.R.1929A. 
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West Virginia, obtained from an affiliated company, the Pitts- 
burgh & West Virginia Gas Company. Both the Equitable Gas 
Company and the Pittsburgh & West Virginia Company are con- 
trolled through stock ownership by the Philadelphia Company. 

The Equitable in connection with the Pittsburgh & West Vir- 
ginia Gas Company serves 167,000 customers through 2,259 
miles of transmission lines and 1,511 miles of distribution lines, 
from 1,755 gas wells located in Pennsylvania and West Virginia. 

The Equitable Gas Company, although selling gas only in 
Pennsylvania, purchases a large part of its supply, about 85 per 
cent of the total gas sold by the Pittsburgh & West Virginia Gas 
Company, at the state line under contract, and in order to prove 
the equity of the contract between the Pennsylvania and West 
Virginia companies which fixes the price of gas purchased for 
distribution to Pennsylvania customers, presented evidence of 
value and operating revenues and expenses upon the combined 
properties located in both states. In addition studies were also 
presented separating the property between Pennsylvania and 
West Virginia together with the apportionment of property used 
jointly and of expenses in which effect was given to the purchased 
gas contract between the companies. 

The engineers agreed upon four price bases of reproduction 
cost of the physical property, and in addition respondent sub- 
mitted estimates of original and historical cost. 

Basis 1—Reproduction cost new, as of December 31, 1923, 
priced as of 1914. 

Basis 2—Reproduction cost new, as of December 31, 1923, 
priced at 10-year average 1914-1923. 

Basis 3—Reproduction cost new, as of December 31, 1923, at 
5-year average prices, 1919-1923. 

Basis 4—Reproduction cost new, as of December 31, 1923, 
at average prices for the year 1923. 

The reproduction cost new of the physical property upon the 
various bases was, according to summary presented on the report 
of the engineers’ conference, as follows: 

3asis 1, $45,961,654; Basis 2, $79,844,229; Basis 3, $93,- 
844,851; Basis 4, $93,989,134. 

These figures include the undistributed construction expendi- 
P.U.R.1929A. 
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tures such as engineering, general administration, legal, injuries, 
and damages, taxes, insurance, and interest. 

Organization cost computed at 14 per cent on the several bases 
undepreciated, follows: 

Basis 1, $689,425; Basis 2, $1,197,663; Basis 3, $1,407,673; 
Basis 4, $1,409,837. 

The engineers were unable to agree as to going cost and cost 
of financing and no consideration was given to or allowance made 
in the foregoing for the following items: 

1. Leaseholds, 

2. Natural gas rights. 

3. Value of franchises in excess of cost. 

4. Charter of Philadelphia Company. 

5: Consolidation cost or value. 

The respondent company introduced the estimated historical 
reproduction cost of the property as of December 31, 1923, which 
was found to be $61,413,214, and the original cost of the prop- 
erty as of December 31, 1923, found to be between $66,000,000 
and $73,000,000. 

Accrued depreciation as computed by both “4 per cent sinking 


fund” and “straight line” methods on the several bases follows: 


4 Per Cent Straight 
Sinking Fund. Line. 
$12,203,155 $17,777,216 
20,822,233 31,887,223 
37,707,037 
38,031,205 


The above so-called theoretical accrued depreciation based on 
estimated life and age, without regard to condition, was agreed 
to by the engineers for the respondent to the extent of the com- 
putation; they take issue however with the principle as applied 
to the distribution system and submit the following in which the 


accrued depreciation has been based upon observation of the 
physical property by spot checks: 
4 Per Cent Straight 
Sinking Fund. Line. 
$10,747,721 $15,413,139 
18,307,995 27,725,959 
21,764,683 32,814,611 
sis 21,556,413 32,650,341 
P.U.R.1929A. 
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The annual depreciation as computed on the sinking-fund 
basis, to which has been added an amount equal to 4 per cent of 
the accrued depreciation is as follows: 

Basis 1, $1,207,824; Basis 2, $2,049,579; Basis 3, $2,417,- 
570; Basis 4, $2,387,503. 

[1] The above is only of academic importance, as any com- 
putation of annual depreciation on a life basis either on “straight 
line” or “sinking fund’ formula, leads to either a constant or 
increasing annual payment: during the remaining life of the 
property. With a natural gas property, however, facing a de- 
clining production and revenue, an annual depreciation and 
amortization allowance that is related to the annual production 
and sale of gas, appears to best satisfy the requirements of the 
business. 

The respondent company’s present rule as filed with the Com- 
mission, operates in this manner and as applied to sales of gas 
for 1924—1925 results in the following annual charges: 

$2,583,706 ($283,363 ) * 
2,702,418 ($172,773) * 

* Nonproductive well drilling expense included in above figures, in ac- 
cordance with Commission’s accounting system. 

With regard to gas leases practically all of the operated and 
reserve acreage held by the company is held under lease and not 
in fee. On December 31, 1924, there were 54,924 acres of op- 
erated leases in Pennsylvania, with 631 gas wells, and 112,059 
acres of operated leases in West Virginia, with 1,140 gas wells, 
or a total in both states of 166,983 acres and 1,771 wells. The 
leases classed as unoperated, covered 67,019 acres in Pennsy]- 
vania, and 150,377 acres in West Virginia, a total of 217,396 
acres. 

In the above classification, unoperated leases are leases on 
which no wells have been drilled. The form of lease used con- 
veys to the lessee an interest in the land for a definite term, and, 
in ease oil or gas is discovered, extends the terms for as long 
as they are producing. The lessee agrees to pay a money royalty 
for any well which produces gas sufficient to transport to market, 
P.U.R.1929A. 
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and pays a delay rental of so much per acre per year until a 
gas well is completed. 

The respondent company introduced evidence as to the loca- 
tion of its operated leases and reserve acreage, present and past 
production of gas and estimates of the probable available gas re- 
serves, Several witnesses then testified as to the present market 
value of the operated and reserve acreage as follows: 


a. Operated leause tm PORmapIWGRlt, 2.6 cscccccsscccccccccacas | 2,500,000 
Unoperated leases in Pennsylvania 300,000 
. Operated leases in West Virginia ... 5,603,000 
Unoperated leases in West Virginia 752,000 

. Operated leases in Pennsylvania and West Vir- 
ginia $8.100.000 to 9,480,000 
Unoperated leases in both states .............. 735,000 1,052,000 

. Operated and unoperated taken together in both 
9,155,000 to 10,215,000 


As to going concern value several witnesses testified as to the 
value of the property over that of a similar plant, ready for busi- 
ness but without customers, a competent operating organization, 
accumulated data and other elements of value. 

One witness placed the value at 10 per cent of the cost to re- 
produce new or $9,398,913 on 1923 basis. Two witnesses placed 


the value at $10,000,000. 

The annual allowance for depreciation and amortization here- 
tofore discussed contemplates only the equalization of annual ex- 
penditures to keep the distribution plant in good operating con- 
dition and provide for the retirement of the value of the pro- 
duction and transmission system, the latter two divisions of 
property having limited lives that will pass out with the exhaus- 
tion of the gas fields. Respondent claims that, as the operation 
of a natural gas property involves using up capital invested in 
gas reserves, with each unit of service delivered, provision should 
be made, either in the rate of return or in the operating ex- 
penses, for reimbursement to the investor in this respect. Ac- 
cording to the evidence, unit depletion is estimated at 6 cents and 
5 cents per M. c.f., produced for Pennsylvania and West Vir- 
ginia, respectively. Using the gas produced for the years 1925 
and 1926, the annual charge for depletion is, for 1925—$821,- 


770.35 ; 1926—$731,740.47. 
P.U.R.1929A. 
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The claims of respondent are summarized in Tables I and II, 


Table I. 


Agreed cost of reproduction new of physical property at 1923 


prices (Basis IV) 
Less accrued depreciation and amortization 


Cost of reproduction less accrued depreciation and amortiza- 


Add: 

Organization cost 

Cost of financing 

Value of gas leases between $7,205,680 and 
Going concern value ; 


Totals between $85,593,650 and 


Table II. 
1924. 
$13,750,774.38 


Operating revenue 
191,835.85 


Net gasoline revenue 


$14,196,891.60 
153,957.53 


$93,989,134.00 


32,650,341.00 


$61,338,793.00 


$1,409,837.00 

5,639,348.00 
10,215,000.00 
10,000,000.00 


$88,602,978.00 


1926. 


$14,792,417.21 
174,532.40 





errr 
Operating expenses and de- 
preciation 
Depletion 


$10,516,888.59 
976,937.69 


$14,350,849.13 


$10,489,966.85 
821,770.35 


$14,966,949.61 


$11,356,001.04 
831,740.47 





$11,493,826.28 


$11,311,737.20 


$12,187,741.51 





Net return $2,448,783.95 
Calculates 7 per cent on .... $35,000,000.00 
tt) ere No. 10 and 11 


$3,039,111.93 
$43,000,000.00 
No. 11 


$2,779,208.10 
$40,000,000.00 
No. 11 


The net additions to fixed capital from December 31, 1923, to 
December 31, 1926, are shown on respondent’s Exhibits 78, 79, 
83, and 84 and amount to the sum of $3,478,724.24. 

The complainants differ with the reproduction cost estimate 
of respondent in several particulars. They substitute the cost of 
steel pipe for that of existing wrought iron and cast iron mains, 
on the theory that the latter materials did not represent modern 
practice because the respondent company had taken advantage of 
the lower prices afforded by the use of steel pipe in recent years. 
They also excluded from the inventory and appraisal as not used 
and useful a large number of service regulators installed in local- 
ities where pressure maintained in the Equitable distribution 
system was too high for good service. These items represent a 
total of approximately nine million dollars and reduce the re- 
production cost estimate by such amount. 

At the engineering conference, an estimate of accrued de- 


preciation was made, based upon age and assumed useful life. 
P.U.R.1929A. 
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Respondent did not accept this method as the correct way to de 
termine accrued depreciation, and submitted an estimate based 
upon observation of the physical condition of those parts of the 
system, the useful life of which will extend beyond the time 
when natural gas will be exhausted. This estimate reduces the 
accrued depreciation under Basis 4 by $5,380,864. Complain- 
ants maintain that the estimate made at the engineering confer- 
ence is correct. 

The engineers for complainants took exception to the amounts 
agreed to at the engineering conference for working capital and 
materials and supplies. The amounts agreed to were $530,000 
and $759,084, respectively. The working capital represented 
one month’s operating expenses for 1923, excluding taxes and 
depreciation ; the allowance for materials and supplies was taken 
from the balance sheet as of December 31, 1923. The com- 
plainants’ offer for these items is $160,000 and $375,000, re- 
spectively. 

Complainants reduced the estimate of the cost of reproducing 
wells because it was based on the cost of piecemeal rather than 
wholesale constructions, and because some of the wells go more 
than one hundred feet below the productive sand. 

They also claim that the amount of working capital should be 
reduced below the amount fixed by the engineering conference 
for the reason that the respondent has accumulated about six hun- 
dred thousand dollars of deposits from consumers to insure pay- 
ment of bills. These deposits are returned with interest at 4 
per cent upon the termination of the service contract. A re- 
duction of $384,084 was made in the item of materials and sup- 
plies, as complainants claim that the amount of such materials 
on hand was unnecessarily large. 

Complainants state that the gas leases should be included in 
the rate base at their fair value, but fix such value at the cost of 
rental for one year on the useful leases. Their estimate for this 
item is $102,050, as compared with respondent’s claim of a value 
between $7,000,000 and $10,000,000. They object to the esti- 
mates of present market value as made by respondent, partly be- 
cause the evidence of such value is not convincing, partly be- 


cause respondent has bought and sold separate unoperated leases 
P.U.R.1929A. 
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at cost, and partly because they consider it is unfair to include 
the leases in the rate base when the rentals and royalties are in- 
cluded in operating expenses. Complainants exclude entirely a 
large part of the unoperated acreage on the ground that so much 
reserve is unnecessary. 

Respondent’s estimate includes an item of $5,639,648 for cost 
of financing, being 6 per cent of reproduction cost new. Com- 
plainants contend that the history of respondent shows that no 
such expenditures were made and that no such cost would be nec- 
essary. They allow for this item the sum of $1,149,041. 

As stated above, respondent includes an item of $10,000,000 
in the estimate for going concern value. Complainants contend 
that the testimony is insufficient to establish such value, and that 
no allowance should be made for this item. 

Complainants offered a study of original cost amounting to 
$42,386,095, which does not appear to be supported by the rec- 
ord. 

Complainants offered an exhibit which they claim is a state- 
ment of fair operating expenses based on a study of the actual 
operating expenses of the respondent for the years 1921 to 1925. 
This statement contains allowances less than those claimed by re- 
spondent and less than actual expenditures or entries on its 
books. The allowance for rentals on unoperated leases is re- 
duced, in line with complainants’ contention that the present re- 
serve acreage is unnecessarily large. No allowance for “aban- 
doning wells and changing field lines” is made, as complainant 
contends that this represents an improper method of accounting. 

The largest differences between the parties concern the annual 
allowances for depreciation, amortization, and depletion. Com- 
plainants’ estimate is based on the straight-line method, rather 
than on the amount of gas used, and is figured on the overheads 
as well as the physical property. 

Respondent claims an allowance for depletion, being the value 
of gas withdrawn from its leased property each year, so cal- 
culated as to return the present value of the leases during the 
time gas is produced under them. Complainants contend that 
the leases have no value beyond the cost of acquisition, and that 


no annual allowance should be made for this purpose. 
P.U.R.1929A. 
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With regard to the value of the service rendered to the public, 
operating statistics of the respondent indicate an increase in 
cost of natural gas domestic service from 274 cents per M. c.f. 
in 1917 to 60 cents in 1925, an approximate increase of 118 
per cent. The average annual bill of the domestic customer, how- 
ever, has increased from $42.40 to $62.50, in the same period, an 
increase of roughly 48 per cent, while the average annual usage 
per domestic customer declined from 153,000 c.f. to 106,000 c.f. 
The number of domestic customers have increased from 140,747 
in 1917 to 165,710 in 1925. 

[2] The estimates submitted by the respondents, both as to 
reproduction cost and annual charges, contain items which should 
either be excluded or reduced in amount. However, after a care- 
ful study of the record, the Commission is convinced that no re- 
duction in these estimates could reasonably be made sufficient to 
warrant it in finding that the net return would be excessive. We, 
therefore, find that the rates under consideration are not unjust 
or unreasonable and the complaints will be dismissed. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


RE SHENANGO VALLEY TRACTION COMPANY. 
[Application Docket No. 17447.] 


Service — Abandonment — Expensive traction section. 

1. Permission was granted to a traction company to abandon a 
short section of tracks, notwithstanding the fact that it was part of 
its most profitable line, where in view of the great maintenance ex- 
pense for such a short distance a greater proportionate saving could be 
effected, p. 350. 

Commissions — Managerial questions — Service abandonment. 

2. The question of what line or portion of line a transportation 
company should abandon primarily belongs to the company, and unless 
the judgment of the management conflicts with public welfare, the 
Commission is not justified in setting it aside, p. 351. 


[November 9, 1928.] 
AppticaTion of a traction company to abandon a portion of 


its service; granted. 
P.U.R.1929A, 
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By the Commission: The Commission, by its order dated 
January 17, 1928, refused permission to the Shenango Valley 
Traction Company to abandon and discontinue service over 750 
feet of its street railway line on Mercer avenue in the borough 
of Sharpsville, lying north of the grade crossing of the Sharps- 
ville railroad, basing its action upon a finding “that although 
the discontinuance of service over said portion (that is 750 feet 
of track) would result in considerable reduction in the operating 
expenses of the company, the expenses of the operation over said 
portion does not place an additional burden on the other lines of 
the company and justify the proposed discontinuance, particular- 
ly when the evidence establishes that the discontinuance of serv- 
ice on said portion of the line will seriously inconvenience many 
persons using the railway service.” 

Upon petition of the Shenango Valley Traction Company, a 
rehearing was granted and the matter is now before the Commis- 
sion for consideration of the additional facts which are adduc- 
ible from the testimony taken at the rehearing held in Pittsburgh 
on June 13, 1928 (at which no testimony was introduced by the 
borough of Sharpsville, protestant), as bearing upon the afore- 
said finding of the Commission in its report and order of Jan- 
uary 17, 1928. 

[1] The Shenango Valley Traction Company, in addition to 
the Sharon-Sharpsville line, operates a line of street railway 
from Sharon to Farrell, thence to Wheatland and thence to West 
Middlesex ; and in the city of Sharon what is equivalent to three 
local lines, namely, Spruce street, State street and Hillside lines. 
The total mileage of the system is about eighteen miles, of which 
the Sharon-Sharpsville line is 5.7 miles. A statement of the 
revenue and expenses of the company for its entire system for the 
years 1923 to 1927, inclusive, shows a decrease in gross passenger 
revenue of $26,855. The company estimates a further decrease 
of 10 per cent for the year 1928, basing the estimate upon the 
first five months’ operation of 1928, which decrease in revenue 
would result in an approximate deficit of $24,000 for the year 
1928. It is manifest from the exhibits filed of record by the 
company that the cost of operation must be reduced. The offi- 


cials of the company after mature and careful consideration 
P.U.R.1929A, 
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reached the conclusion that the abandonment of service on the 
750 feet of the Sharon-Sharpsville line extending from the 
Sharpsville Railroad grade crossing to terminus of the said line 
would result in the greatest saving in the cost of operation and 
at the same time cause the least inconvenience to the patrons 
and users of the railway service on the entire system. The 
borough of Sharpsville contends that from one-third to one-half 
of the net revenue of the entire system comes from the Sharon- 
Sharpsville line, and that the 750 feet of the Sharpsville line 
proposed to be abandoned produces more revenue proportionately 
than any other portion of said line; and if there is to be any cur- 
tailment in service, it should be on the nonrevenue producing 
lines of the company and not upon the line which brings the most 
revenue to the company. The borough has not taken into con- 
sideration the fact that the cost of maintenance of the 750 feet 
proposed to be abandoned by reason of the cost of protecting the 
grade crossing is the most expensive in the whole system, and 
a greater saving proportionately in operating expenses can be 
made by discontinuing service over the 750 feet. 

[2] The question (of what lines or petitions of lines the 
street railway company should abandon) primarily belongs to 
the company and unless the judgment of the management con- 
flicts with the welfare of the public in operating its system for 
the greatest benefit to the greatest number, the Commission 
would not be justified in setting aside that judgment. From full 
consideration of the record now before us, including the testi- 
mony at first hearing and testimony at the rehearing, we are not 
convinced that the judgment of the management in proposing to 
abandon service over the aforesaid 750 feet of the Sharon-Sharps- 
ville line is unreasonable and violative of the sound economic 
principles of street railway operation. 

An order will, therefore, issue rescinding former action of 
January 17, 1928, and granting permission to Shenango Valley 
Traction Company to abandon and discontinue service over that 
portion of its street railway line on Mercer avenue in the borough 
of Sharpsville, extending north of the Sharpsville railroad cross- 


ing, a distance of 750 feet. 
P.U.R.1929A. 
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ILLINOIS COMMERCE COMMISSION. 


RE PUBLIC SERVICE COMPANY OF NORTHERN 
ILLINOIS. 


[No. 18114.) 


Electricity — Power interference with industrial telephone line. 

1. A power company upon the award of a certificate to construct 
and operate a transmission line was directed, wherever it became neces- 
sary to overbuild or engage in joint construction with a telephone or 
telegraph line, whether owned by a public or private concern, to con- 
struct in such a manner as to safeguard, in as far as possible, users 
of the telephone service from its impairment by interference due to 
electrical induction, p. 354. 


Commissions — Relocation of private telephone wires — Electricity. 
2. The question of compensation for the damages occasioned by the 
necessity of relocating a telephone line belonging to a private industry 
in order to avoid inductive interference from a proposed power line 
was held to be a question of private property right not directly affect- 
ing the public, p. 356. 
Commissions — Compensation for private damage — Electricity. 
3. The award of property damage occasioned to private parties not 
engaged in public service within the state by the construction of a 
transmission line is not a matter within the jurisdiction of the Com- 
merce Commission, p. 356. 


[October 18, 1928.] 


APPLICATION of a power company to construct and operate 
an electric distribution line; granted with directions for con- 
struction. 


By the Commission: On March 6, 1928, the Public Service 
Company of Northern Illinois filed its application in the above 
matter. A hearing was held at the offices of the Commission in 
Chicago on July 12, 1928. At the said hearing the Public Serv- 
ice Company of Northern Illinois, the Union Hill Telephone 
Company, the Illinois Bell Telephone Company and the Shell 
Pipe Line Corporation were each represented. By leave first 
having been had and obtained the petitioner amended its peti- 
tion slightly in respect to the route of the proposed line. A fur- 
ther hearing was held at the offices of the Commission in Chi- 
eago on July 25, 1928, the Public Service Company of Northern 
P.U.R.1929A. 
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Illinois, the Shell Pipe Line Corporation, and the Union Hill 
Telephone Company each being represented. The case was then 
marked heard and taken but was subsequently reopened by the 
Commission on application of the Shell Pipe Line Corporation. 
Further hearings were held at the offices of the Commission in 
Chicago on October 11, 1928 and at the offices of the Commis- 
sion in Springfield on October 16, 1928, the Public Service Com- 
pany of Northern Illinois and the Shell Pipe Line Corpora- 
tion being represented at each hearing. The matter was argued 
orally before the Commission on October 17, 1928. Subsequent- 
ly a written memorandum, setting forth its position, was filed 
by the Shell Pipe Line Corporation. 

The application is for a certificate of convenience and neces- 
sity covering the construction, operation and maintenance of a 
2300-volt electrical distribution line connecting with existing 
lines of the Public Service Company of Northern Illinois at a 
point about two miles west of the city of Kankakee, Illinois, be- 
ing at the southwest corner of § 35 in Kankakee township, Kan- 
kakee county, and extending thence in a general westerly and 
northerly direction to and in the community of Bonfield in Sa- 
lina township, Kankakee county. The total length of the pro- 
posed distribution line is about eight and one-half miles and in 
addition to serving the community of Bonfield the proposed line 
will serve rural consumers along the route thereof. 

The record shows that pursuant to the rules and general orders 
of this Commission proper notice has been given to all public 
utilities and wire-using companies, whose tracks or wires may be 
crossed or paralleled by the electrical distribution line here in- 
volved. 

The evidence as a whole establishes the proposition that public 
convenience and necessity require the construction, operation, 
and maintenance of an electrical distribution line to serve the 
territory here involved and there is no controversy in the record 
on the question of general public convenience and necessity. In 
respect to the lines of the Illinois Bell Telephone Company and 
the Union Hill Telephone Company it appears that the Public 
Service Company of Northern Illinois is in substantial agree- 


ment with these utility companies and that there is no objection 
P.U.R.1929A. 23 
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on the part of the said utilities to the construction proposed by 
the petitioner in this case. 

There is, however, a sharp controversy in this case as to pos- 
sible interference between the transmission line here under con- 
sideration and a telephone line owned and operated by the Shell 
Pipe Line Corporation. 

[1] The proposed electrical distribution line, as laid out by 
the petitioner, passes along the north side of a certain public 
highway which extends along the south sides of §§ 33 and 54 of 
Limestone township, Kankakee county. The said public high- 
way has, along the south side thereof, certain telephone lines of 
the Illinois Bell Telephone Company and, for a distance of ap- 
proximately ten thousand feet along the north side, a telephone 
line of the Shell Pipe Line Corporation. 

It is apparent, therefore, that the proposed electrical distribu- 
tion line, if built as proposed, will be upon the same side of the 
highway with the said telephone line of the Shell Pipe Line Cor- 
poration for about ten thousand feet. It is alleged that there 
would be possibility of inductive interference between the elec- 
trical distribution line and the telephone line, resulting in im- 


pairment of the efficiency of the telephone line and also that 
there would be danger of contact between the electric distribu- 
tion wires and the telephone wires with the possibility of per- 
sonal injuries to employees or others who might be using the tele- 


phone line. 

The record shows that the Shell Pipe Line Corporation is 
engaged in the operation of a pipe line for the transportation of 
oil from points of production in the states of Kansas, Oklahoma 
and Texas, through a station and refinery at Wood River, Illi- 
nois, to a refinery at East Chicago, Indiana. Counsel for the 
Shell Pipe Line Corporation have stated that the said corpora- 
tion makes reports to the Interstate Commerce Commission and 
has rates on file with that Commission as a common carrier. 
The said corporation, however, does not make reports to the Lili- 
nois Commerce Commission nor has it taken any action indicat- 
ing that it is engaged in a public utility business within the 
state of Illinois and subject, as a public utility, to the jurisdic- 
tion of the Illinois Commerce Commission. 

P.U.R.1929A, 
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In connection with the operation of its aforesaid pipe line the 
Shell Pipe Line Corporation operates a telephone line extending 
along the entire route thereof, but at some points located at a 
considerabie distance from the pipe line. The said telephone 
line extends along the highway on the south side of §§ 33 and 
34 of Limestone township, Kankakee county, and is the tele- 
phone line referred to in the preceding discussion. 

If the Commission grant the application of the Public Service 
Company of Northern Illinois and the proposed electrical dis- 
tribution line is built along the route here under consideration, it 
appears that there are five separate possibilities in respect to the 
relation of the said line with the telephone line of the Shell Pipe 
Line Corporation. First, the electrical distribution line may 
overbuild the telephone line throughout the entire parallel of 
about ten thousand feet. Second, the telephone line and the elec- 
trical distribution line may jointly occupy the same poles. 
Third, the Shell Pipe Line Corporation telephone line may be 
moved to the opposite side of the road and there placed on poles 
to be occupied jointly with the existing circuits of the Illinois 
Bell Telephone Company. Fourth, the electrical distribution 
line of the Public Service Company of Northern L[llinois may 
be located underground in a conduit for the length of the parallel. 
Fifth, the telephone line of the Shell Pipe Line Corporation may 
be relocated along a railway right of way a short distance to the 
north of the highway under consideration. 

The Shell Pipe Line Corporation, in its memorandum filed 
on October 22, 1928, indicates its preference for the fifth of 
these alternatives, and the record indicates that this is a feasible 
solution, inasmuch as it will result in the practical elimination 
of any possibility of inductive interference and will reduce the 
danger of mechanical contact between the wires of the companies 
involved to that present in a right angle crossing. 

The Shell Pipe Line Corporation states in its memorandum: 

“That company (the Shell Pipe Line Corporation) is willing 
to abandon the easement in question and to locate its wires along 
the railroad right of way lying to the north, provided that the 
Public Service Company of Northern Illinois will reimburse it 
for the expense necessarily incurred.” 

P.U.R.1929A. 
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The said memorandum further reads: 

“However, the question presented is one of property right. 
The question is, can one who has lawfully maintained telephone 
and telegraph wires along the public highway and along an ease- 
ment which he has lawfully acquired, be ousted from this ease- 
ment without compensation ? ” 

[2] The objections raised by the Shell Pipe Line Corpora- 
tion are reducible to a matter of compensation for possible dam- 
age occasioned to private property by the construction of the 
electrical distribution line here involved. The record shows that 
such injury or damage as may be occasioned to the Shell Pipe 
Line Corporation by the construction of the facilities proposed 
by the Public Service Company of Northern Illinois is not ir- 
reparable and is of such a nature as may be fully and completely 
compensated for by the award of a moderate amount of money 
damage. It also appears that the question raised by the Shell 
Pipe Line Corporation does not involve the impairment of serv- 
ice to the public in connection with telephone service, that no 
users of telephone service as subscribers to or customers of a 
public utility will be affected in any way whatever, nor will any 
loss, injury, or damage be occasioned that directly affects the 
public. The question is, as stated by the objector in the para- 
graph hereinabove quoted, one of property right. 

[3] The ascertainment or award of property damage occa- 
sioned to private individuals or corporations not engaged in pub- 
lic utility business within this state does not appear to be a 
proper matter to be decided in an application brought under § 
55 of the so-called Illinois Commerce Commission Law. Under 
§§ 50, 58, 59, and 81 of the said law, the Commission is em- 
powered, under certain circumstances, to authorize a public util- 
ity to enter upon, take or damage private property in the man- 
ner provided for by the law of eminent domain, but even here 
the matter of ascertainment of the amount of damages is a ques- 
tion to be decided by the courts of competent jurisdiction and not 
by the Commission. The remedy of the objector, therefore, in 
the event that its private property is damaged or it suffers loss 
by reason of the construction of the facilities here proposed, is in 


the courts and not in proceedings before this Commission. 
P.U.R.1929A. 
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The Commission having considered the record herein and 
being fully advised finds that the construction, operation and 
maintenance of a 2300-volt electrical distribution line, extend- 
ing from a point at or near the southwest corner of § 35 in 
Limestone township, Kankakee county, to and in the community 
known as Bonfield, in Salina township in said county, will pro- 
vide additional and needed facilities for the convenience of the 
public, will promote the public convenience and are necessary 
thereto. 

The Commission further finds that the construction, opera- 
tion, and maintenance of the aforesaid electrical distribution line 
will not result in serious or objectionable interference, inductive 
or otherwise, with the circuits of any telephone or communica- 
tion company doing business in the state of Illinois as a public 
utility. 

The Commission further finds that questions have been raised 
as to the possibility of interference with or damage to a certain 
telephone line owned and operated by the Shell Pipe Line Cor- 
poration and located in part along the route here under con- 
sideration, that the record establishes that such interference, in- 
jury, loss, or damage as may result from the construction, opera- 
tion, and maintenance of the said distribution line is in the nature 
of damage to private property and does not directly affect any 
telephone service being rendered to the public or any other public 
utility service in the state of Illinois, that such private damage 
is of such a nature as to be fully and completely compensated for 
by an award of moderate money damages and that no great or ir- 
reparable loss to the Shell Pipe Line Corporation, objector here- 
in, will result from the construction, operation, and maintenance 
of the electrical distribution line here involved. 

The Commission further finds that the question of the amount 
of compensation for such damage, loss, or injury as may result 
from the construction, operation, and maintenance of the elec- 
trical distribution line is not a question properly before the Com- 
mission in this proceeding, or within the jurisdiction of this 
Commission, but that such matter or matters should be deter- 
mined and adjudicated by a court of competent jurisdiction. 

The Commission at this time makes no findings and expresses 
P.U.R.1929A. 
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no opinion as to whether or not interference with, or loss or 
damage to, the lines or facilities of the Shell Pipe Line Corpora- 
tion will in fact result from the construction, operation, and 
maintenance of the electrical distribution line of the Public Serv- 
ice Company of Northern Illinois here under consideration. 
The Commission at this time makes no finding and expresses 
no opinion as to the manner or method of eliminating or reduc- 
ing such interference with the aforesaid telephone line of the 
Shell Pipe Line Corporation as may result from the construc- 
tion, operation, and maintenance of the electrical distribution 
line of the Shell Pipe Line Corporation here under consideration. 
In the consideration of this case by the Commission, so far as 
the element of safety is concerned, the Commission is of the opin- 
ion that in this particular instance the unusual feature affecting 
the safety to the employees of respondent does not create a more 
hazardous condition than already exists at different points along 


respondent’s line. 
In disposing of this case the Commission is presented with 
some very unusual conditions and circumstances which would 


not come to the attention of the Commission in the average case 
or in a normal case not interwoven with some very extenuating 
and unusual circumstances and conditions. For that reason the 
Commission does not wish to be understood as applying to this 
case the same line of reasoning and the same conclusions which 
would be applied in the ordinary normal case and the Commis- 
sion is of the opinion that the reasoning applied in this case 
should not be used as a precedent as the reasoning to be applied 
or the conclusions to be reached in other cases which are not 
identical in all respects to the one now under consideration. 

It is therefore ordered by the Illinois Commerce Commission 
that a certificate of convenience and necessity be, and it is here- 
by, granted to the Public Service Company of Northern Illinois 
for (1) the construction, operation, and maintenance of electrical 
distribution line along a route described as follows: 

3eginning at a point on an existing line of the Public Service 
Company of Northern Illinois at the southwest corner of § 35, 
Limestone Township and extending thence west on a public high- 


way to the southwest corner of § 31, Limestone Township, thence 
P.U.R.1929A. 
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north on a public highway to the southwest corner of § 19, 
Limestone Township, thence west on a public highway for a 
distance of approximately two and one-half miles to the com- 
munity known as Bonfield, with an extension from the above 
described extension beginning at the southwest corner of § 31, 
Limestone Township and extending thence west on a public 
highway for a distance of approximately two miles, all in Kanka- 
kee County, Illinois, all as shown more particularly upon a cer- 
tain map attached to and comprising part of the application 
herein; and (2) the transaction of an electric public utility 
business along the route of the aforesaid electrical distribution 
line, but not to exceed a distance of one-half mile therefrom, 
and such certificate shall be issued under the seal of this Com- 
mission and authenticated by its secretary, all pursuant to the 
provisions of § 55 of “An Act Concerning Public Utilities,” 
approved June 29, 1921, in effect July 1, 1921. 

It is further ordered that the Public Service Company of 
Northern Illinois be, and it is hereby, ordered and directed in 
the construction of the aforesaid electric distribution line, in 
any case where it becomes necessary to overbuild or engage in 
joint construction with any telephone or telegraph lines whether 
owned by a_ public utility or not, to construct its aforesaid dis- 
tribution line in such a manner as to safeguard, in so far as 
possible, users of the aforesaid telephone lines, and to construct 
its said distribution line in such places according to standards 
of strength equal to or greater than those set forth in General 
Order 115 of this Commission, applying to joint construction, 
crossings, and overbuilding. 

It is further ordered that this certificate is granted expressly 
subject to the obtaining of consents of any municipal or other 
publie authorities for the construction of the electrical distribu- 
tion line herein authorized where required by law, and express- 
ly subject to the rights of all abutting property owners and the 
rights of every other person or corporation that may hold rights 
by easement or otherwise in public highways along which the pro- 


posed line is to be constructed. 
P.U.R.1929A. 
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NEW JERSEY SUPREME COURT. 


JOSEPH H. FORNAROTTO et al. 


v 


BOARD OF PUBLIC UTILITY COMMISSIONERS OF 
NEW JERSEY. 


(— N. J. L. —, 143 Atl. 450.) 


Monopoly and competition — Offer of lower fare — Motor carriers. 

1. The pronouncement by the Board that an offer by an applicant 
for a certificate to render service at a lower fare than an existing 
utility does not alone satisfy the requirement of public convenience and 
necessity, was held to be in accord with the statutes giving to the 
Board the power to regulate utilities where, in its judgment, public 
convenience and necessity would be served, p. 361. 

Certificates — Jurisdiction of Commission. 

2. A power delegated to the Board by statute to approve the ex- 
tension of public utility service found necessary for public convenience 
was held to present a question of fact for the discretion and deter- 
mination of the Board after hearing the facts in the case, p. 364. 


Franchises — Approval by Commission — Motor busses. 

3. Whether or not public convenience and necessity requires the 
approval of a franchise to a motor carrier is a question within the 
sound discretion of the Board to determine on evidence as well as per- 
sonal knowledge of existing conditions of public travel and general 
welfare, p. 364. 

Appeal and review — Conclusiveness of Commission findings. 

4. The action of the Board in determining whether or not a fran- 
chise should be awarded to a certain public utility upon certain evi- 
dence cannot be disturbed upon appeal unless the statutory power of 
discretion granted to the Board has been clearly abused, p. 364. 


Franchises — Extent of Commission jurisdiction — Public interest. 

5. The Board, in exercising its authority under a statute requiring 

its approval of franchises to conserve public interest, may consider the 

interest not only of the local situation but the general effect of the 

proposed action upon the entire body politic served by the utility, p. 366. 

Monopoly and competition — Commission duty — Franchise approval. 

6. It is the duty of the Board in determining the wisdom of ap- 

proving a franchise, in the exercise of the statutory powers to conserve 

public interest, to protect from unreasonable and destructive competition 
existing facilities which are actually serving the public, p. 367. 


Appeal and review — Reversal of Commission findings — Variance 
of opinion — Bus permit — Public interest. 

7. A Commission finding, supported by evidence, that authority to 

operate a motor bus route should not be granted cannot be overturned 


P.U.R.1929A. 
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upon appeal even upon a mere variance of opinion upon a theory based 
entirely upon a financial status that will affect only the immediate 
locality in controversy as distinguished from the general public interest, 
p-. 367, 

[October 22, 1928.] 


CreRTIORARI to review the action of the Board of Public Util- 
ity Commissioners in denying authority to operate motor busses ; 
Commission sustained. 

Argued October term, 1928, before Minturn, Black, and 
Campbell, JJ. 

Appearances: Osborne, Cornish & Scheck, of Newark, for 
prosecutors; William H. Speer, of Newark, for defendant. 


Minturn, J.: The application in this case is for a writ of 
certiorari to review the action of the Board of Public Utility 
Commissioners in refusing to grant a permit to the prosecutors 
for the operation of busses along a certain route prescribed in 
the application. 

The question presented by the record is entirely one of fact as 
to whether the evidence before the Board and the entire situation 
before them justified the conclusion reached. 

[1] The general power of the Board, as well as the policy in- 
itiated by the legislation creating it, is prescribed in § 24, chap. 
195, Laws of 1911, as follows: 

“No privilege or franchise hereafter granted to any public 
utility as herein defined, by any political subdivision of this 
state, shall be valid until approved by said Board, such approval 
to be given when, after hearing, said Board determines that such 
privilege or franchise is necessary and proper for the public con- 
venience and properly conserves the public interests.” 

This delegation of power by the legislative body to a public 
board is manifestly based upon the theory that the proposal pre- 
sented by an applicant in any given case “is necessary and proper 
for the public convenience and properly conserves the public in- 
terests.”’ 

The Board in this instance, after having heard the testimony, 
enunciated the following decision: 

“The Board, before approving a local consent to operate, must 
find that the consent is necessary and proper for the public con- 
P.U.R.1929A. 
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venience and will properly conserve the public interest. This 
involves more than the detail of the fare as related to a particular 
operation. While in a particular case there might be an ad- 
vantage to a limited number in a rate of fare competitive in its 
nature, the public interest would not be conserved if the competi- 
tion would tend to afiect adversely a system of charges and trans- 
portation it is desirable to maintain. The offer to operate at a 
lower fare does not alone establish a public necessity and con- 
venience. If this were so, transportation would multiply beyond 
the point of operation at a reasonable profit, to the detriment of 
proper maintenance and service. This would not be in the public 
interest. 

This pronouncement evidently provides the ratio decidendi 
of the Board in reaching its conclusion, and manifestly is in ac- 
cord with the section of the statute to which we have referred. 

The facts in the case appear to be as follows: 

The prosecutors were operating a bus line in competition with 
the Public Service Company over the route designated in the 
proposal. The Public Service Company had been operating on 
this line for a long time prior to the operation of the bus line. 
The prosecutors operate autobusses from the Hudson Tube sta- 
tion in Newark by way of South Orange avenue to the Newark 
City-South Orange village line under the supervision and regu- 
lations of the defendant, in virtue of Chap. 195 of the Laws of 
1911. They have been operating for many years, originally as 
independent operators, possessing a total of 28 permits, of which 
11 are owned by independent operators. The Public Service 
Company has purchased from the independent operators 17 per- 
mits. 

In addition to the South Orange avenue bus line the Devine 
street line was originated by the Public Service by diverting 
busses from the South Orange avenue line through the same terri- 
tory about a block away. Trolley cars of the Public Service 


operate on South Orange avenue east from the city line at Dover 


street to points east of the Pennsylvania Railroad Market street 
station, and from Maplewood to the Public Service Terminal. 
The Public Service also operates on South Orange avenue an ex- 
press bus service duly authorized by the defendant. 
F.U.R.1929A. 
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South Orange village has no bus service to either Broad and 
Market streets or to the Hudson and Manhattan Tube station. 
The fare to Newark by trolley and bus is 10 cents, 5 cents to the 
Newark-South Orange line, and 5 cents after crossing that line, 
with no direct service to the Hudson and Manhattan Tube sta- 
tion. 

It appears from the evidence that 5 of the 11 busses operated 
by the prosecutors are idle during a portion of the day under the 
existing system, and that there is no 5-cent fare from the city of 
Newark to the village center. The proposed extension would add 
one mile to the existing line of bus service. 

The prosecutor contends that there would be ample service in 
South Orange territory between Newark and the city line with 
the Dover street bus service and the trolleys, if the Public Serv- 
ice Company would be compelled to operate in full quota of bus 
permits continuously and also furnish sufficient trolley cars. 

The prosecutors on September 19, 1927, applied to the village 
of South Orange for permission to extend their line from Dover 
street to the Newark-South Orange city line easterly for a dis- 
tance of about a mile into South Orange village, along South 
Orange avenue to the Lackawanna Railroad station. This ap- 
plication was granted by the board of trustees of the village on 
November 7, 1927, and application was thereafter made to the 
Board of Public Utility Commissioners for the approval of the 
permits. Testimony was taken before the Commission on De- 
cember 8 and 15, 1927, and a decision was rendered by that 
3oard on February 9, 1928, dismissing the application for ap- 
proval. On April 20, 1928, the prosecutors filed a petition for 
a rehearing, and testimony was taken thereon before the Com- 
mission on May 9 and 18, 1928. A number of witnesses were 
examined for the prosecutor, and one witness, Arthur T. Warner, 
general manager in charge of the Public Service Transportation 
& Railway Company, was examined for that company. On July 
17, 1928, the application for the approval of the permits into 
South Orange was again denied. 

The contention of the prosecutors upon this application is that 
there was no evidence whatever before the Board to reasonably 


justify that conclusion. Their contention is that they offer the 
P.U.R.1929A. 
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public a 5-cent fare by bus, while the Public Service is willing to 
furnish trolley service at 10 cents or de luxe bus service at 20 
cents. The effect of a reversal of the action of the Public Utility 
Commissioners would be that their action in the matter would 
be vacated and the petition of these prosecutors would be granted. 

[2] Under the decisions and the plain reading of the statute 
already cited, the question presented to the Board of Public Util- 
ity Commissioners was entirely one of fact. This Board is in- 
trusted by the legislature with the power of approving any grant 
or extension to any public utility made by any political sub- 
division of the state after the same shall have been fully heard, 
if the Board, in the language of the act, determines that “such 
privilege or franchise is necessary and proper for the public con- 
venience and properly conserves the public interests.” Mani- 
festly this delegation of power presents a question of fact for 
the discretion and determination of the Board after hearing the 
facts in the case. It has been held on numerous occasions by 
this court that the determination of a question of fact is not nec- 
essarily based upon the number of witnesses produced to sup- 
port the contention advanced, but rather upon the quality, ac- 
curacy, and credibility of the testimony adduced, the rea- 
sonable inferences deducible, and the entire circumstances sur- 
rounding the case. Alexander Dye Works v. Roufosse, 57 N. J. 
L. (28 Vroom) 700, 32 Atl. 373; Campbell v. Delaware & A. 
Teleg. & Teleph. Co. 70 N. J. L. (41 Vroom) 195, 56 Atl. 303; 
Bowell v. Public Service Corp. 77 N. J. L. 231, 71 Atl. 119. 

[8, 4] To this must be superadded, under the plain provi- 
sions of this act, the question of public expediency, whether un- 
der all the facts in the case the franchise is necessary and proper 
in view of “the public convenience and properly conserves the 
public interests.” This manifestly is a question of good judg- 
ment for the Board to determine upon the evidence, as well as up- 
on their knowledge of the situation presented by the existing con- 
ditions of public travel, and the general public welfare. The 
legislature has seen fit to delegate this power to the discretion 
of this Board, and, unless it appears that the Board has reached 
its conclusion by a manifest violation of the law or by a clear 
abuse of the discretion vested in it, it is not within the power of 
P.U.R.1929A. 
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this court to disturb the conclusion thus reached, where there 
is evidence apparent upon which it can be reasonably supported. 
In this instance the Board gave two hearings to the prosecutor, 
and we must assume reviewed all the evidence in the case in the 
light of their own knowledge of the exigencies and demands of 
the public situation. This conclusion is supported by the opin- 
ion of the learned chancellor in the case of McCran v. Public 
Service R. Co. 95 N. J. Eq. 22, 30, 122 Atl. 205, where, after an 
exhaustive consideration of all the equities and facts in the case, 
he refused to order the Public Service Corporation to con- 
tinue operating its lines under conditions which might mean 
serious financial embarrassment to that company. The Public 
Service Corporation, we must observe, is a quasi public corpora- 
tion, and has been organized for many years to practically carry 
on the work of public transportation as a substitute or a sub- 
sidiary for direct public service by the state; and the ratio de- 
cidendi adopted by the Chancellor in the case referred to indi- 
cates that the court will not lightly undertake to render that 
service abortive where a bona fide effort by the company is being 
made to comply with the public duty, imposed upon it by its 
charter and the general law. In the case referred to, the chan- 
cellor’s decision resulted in an agreement between the Public 
Utility Board, and the Public Service Company, involving a 
system of zoning and the retention of the 5-cent fare, as well as a 
provision which resulted in providing electric transportation for 
the state. Upon this basis the 5-cent fare provision was estab- 
lished. This is substantiated by the testimony of Mr. Warner, 
where he is asked the question: 

“Q. And that is the fare limit approved by the Board of Pub- 
lic Utility Commissioners when the so-called zoning system was 
put into effect, is it not? 

“A. Yes sir, that was the point fixed on October 1, 1923, at 
the time when the Newark city line was fixed as the limit of the 
5-cent area. 

“Q. That makes the fare 5 cents within the city of Newark 
and 5 cents beyond ? 


“A. Yes sir.” 
P.U.R.1929A., 
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In view of that situation, the language of the Public Utility 
Board (p. 193) is comprehensive and luminous: 
“To create a competitive field in the territory under considera- 


tion as proposed would tend to adversely affect the whole scheme 


of the basic 5-cent fare which is now in effect on the street rail- 
way and bus lines in the territory in which the Public Service 
operates. The disadvantage of this to the larger public served 
would more than counterbalance any local advantage resulting 
from the extension of the bus operation proposed.” 

[5] In rendering its decision, the Board of Utility Commis- 
sioners considered these matters seriatim, including the need for 
additional transportation and the public interest generally, which 
would be subserved by a continuance of the present 5-cent fare 
system; and the larger question was whether it would be in the 
public interest under the circumstances related to grant the con- 
sent applied for, keeping in mind at all times that, when the leg- 
islature used the words “the public interest,” the intention was 
to connote not only the local situation, but the general effect 
of such action upon the entire body politic served by the cor- 
poration. It must be manifest that the prime purpose of legisla- 
tive action of this character is to serve the body politic as an en- 
tirety, or, in the language of the act, “the public interest” as 
contradistinguished from legislation of a peculiar local char- 
acter limited only to the necessities of a circumscribed territorial 
locality, unless the intention be otherwise clearly expressed in the 
enactment. Such not only is the presumptive legislative pur- 
pose, but our constitutional amendments concerning special mu- 
nicipal legislation emphasize such legislative intent. This is 
emphasized by the Board (page 193), where it observes: 

“The Board before approving a local consent to operate must 
find that the consent properly conserves the public interest. This 
involves more than the detail of the fare as related to a particular 
operation. While in a particular case there might be an advan- 
tage to a limited number in a rate of fare competitive in its na- 
ture, the public interest would not be conserved if the competi- 
tion would tend to affect adversely a system of charges and 
transportation it is desirable to maintain. The offer to operate 


at a lower fare does not alone establish public necessity and 
P.U.R.1929A. 
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convenience. If this were so, transportation would multiply be- 
yond the point of operation at a reasonable profit to the detriment 
of proper maintenance and service. This would not be in the 
public interest.” 

In this statement of the intent of this legislation we concur, 
since it must be observed that the Public Service Company was 
operating with legislative authorization trolley cars over the 
route shown on the map for a period of time long anterior to the 
time during which the bus line entered into competition there- 
with (keeping in mind also that the permits sought to be ap- 
proved are intended to extend the service of the prosecutors and 
competition for one mile further than the Public Service Com- 
pany now operates). The Public Service Company at present 
operates its trolleys several miles beyond the limits of the ex- 
tension sought to be obtained by the bus company, and thereby 
renders service to a large tract of territory, which service per- 
adventure might be seriously affected, disjointed, or materially 
impaired if the present application were approved. It is also to 
be observed that it is within the power of the Public Utility Board 
at any time when the public necessity demands it, upon proper 
representation to that Board, to require the Public Service Com- 
pany to operate additional cars and busses for the service of the 
public in this and other territory. 

[6, 7] “The public” in this sense must be construed to be not 
only the immediate local public of the vicinity affected by the 
proposed application, but the larger public without regard to ter- 
ritorial limitations, whose interests must also be considered and 
conserved in making any change which in its results would be 
detrimental to the entire system of continued public transporta- 
tion as it is now maintained. This obligation of the Board of 
Public Utility Commissioners is made manifest by the language 
used in the case of Motor Transport Co. v. Public Utility Comrs. 
(N. J. Sup.) P.U.R.1928D, 292, 297, 140 Atl. 793, where it 
is observed that the duty of the Board is not limited to a con- 
sideration of the conveniences of the locus in quo, but also ex- 
tends so as to “protect from unreasonable and destructive com- 
petition existing facilities which are actually serving the public, 
P.U.R.1929A. 
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so that the public may continue to have the benefit of such serv- 
ice.” 

The test in a case of this character manifestly is not limited 
to the rate of fare proposed to be charged, but to those considera- 
tions of general public advantage and convenience, which might 
be disrupted if not entirely disestablished to the public detri- 
ment, were the existing status disorganized or discontinued. 

In such a situation, where we find evidence which will sup- 
port the finding of the Board from the various aspects of the case 
as required by the legislation under which the Board is organ- 
ized, we cannot even upon a mere variance of opinion overturn 
that position upon a theory based entirely upon a financial status 
which will affect only the immediate locality in controversy as 
contradistinguished in the language of the act from the general 
“public interest.”” Such was the reason adopted by the court in 
the case of Plainfield-Union Water Co. v. Public Utility Comrs. 
(N. J. Sup.) P.U.R.1928C, 657, 140 Atl. 785. 

Our conclusion, therefore, is that, where there is evidence be- 
fore the Board, as there is in this instance, to justify their ac- 
tion and to reasonably support the same, in view, not only of the 
direct evidence before it, but in view of the entire situation of 
the case under the legislation which has committed the deter- 
mination of these questions to the Board, this court will not dis- 
turb their adjudication. We find from the evidence in the case, 
as well as from the general public policy indicated by the legis- 
lation under consideration, delegating this power of considera- 
tion for the public interest to the Board, that that body was with- 
in its powers in reaching the conclusion which it has enunciated. 

The result is that the rule to show cause under consideration 


should be discharged. 
P.U.R.1929A. 





